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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-67) 
CRYSTALLINITY OF CERAMIC TILE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Request for comments on the percent of crystallinity neces- 
sary to satisfy the Harmonized Tariff Schedules of the United States cri- 
teria that a “ceramic article” be a shaped produce “of crystalline or 
substantially crystalline structure.” 


SUMMARY: Customs is attempting to identify the amount of crystallin- 
ity necessary to satisfy the aforementioned phrase “substantially crys- 
talline” as it applies to ceramic floor and wall tile. Ceramic articles of 
this nature are normally imported under Subheading numbers covered 
by U.S. Note 1 to Chapter 69 of the Harmonized Tariff Schedule of the 
United States (HTSUS). 


DATES: Comments must be received on or before October 1, 1995. 


COMMENTS: Written comments (preferably in triplicate) may be 
addressed to and inspected at the offices of Laboratories and Scientific 
Services, room 7113, 1301 Constitution Ave., NW. Washington, DC 
20229. 


FOR FURTHER INFORMATION CONTACT: Mr. Robert L. Zimmer- 
man, Jr., Office of Laboratories & Scientific Services, (202) 927-1060. 


SUPPLEMENTAL INFORMATION: 


BaCKGROUND 

U.S. Note 1 to Chapter 69 reads in pertinent part “For the purposes of 
this chapter, a “ceramic article” is a shaped article having a glazed or 
unglazed body of crystalline or substantially crystalline structure 
* * *” The U.S. Customs Service wishes to define the concept of “sub- 
stantially crystalline” in scientific terms based on state-of-the-art 
ceramic technology. In this request for comments, Customs is limiting 
the scope in defining the phrase to floor and wall tile. For this purpose 
Customs is soliciting comments from any interested parties. 

In arecent study of nearly 300 floor and wall tiles, Customs has found 
that the percent crystallinity for this group of tiles was never less than 
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30 percent as determined by x-ray diffraction. Furthermore, over 90 
percent of the tiles studied demonstrated a crystallinity in the range of 
50 to 90 percent. 

The scientific literature indicates that the degree of crystallinity a 
ceramic attains is critically dependent on the raw materials used to 
make the tile and the heat treatment to which these materials are sub- 
jected. Often ceramic materials are engineered to meet the physical 
requirements for an intended use. Again in the case at hand, Customs is 
interested in ceramic floor and wall tiles. Two issues that Customs 
would consider in making the final determination of the degree of crys- 
tallinity include: the percent crystallinity necessary to impart resil- 
iency to the tile for its intended use; the percent crystallinity at which a 
ceramic becomes a glass or a glass-ceramic. Customs does not wish to 
limit discussions to these two issues. All information provided will be 
given full consideration. 

A.W. TENNANT, 
Director, 
Laboratories and Scientific Services. 


{Published in the Federal Register, September 6, 1995 (60 FR 46329)] 
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19 CFR Parts 10, 12, 102, and 178 
(T.D. 95-69) 


RIN 1515-AB71 
RULES OF ORIGIN FOR TEXTILE AND APPAREL PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document sets forth final amendments to the Cus- 
toms Regulations to implement the provisions of section 334 of the Uru- 
guay Round Agreements Act (“the Act”) regarding the country of origin 
of textile and apparel products. Except for the purpose of identifying 
products of Israel, the regulations will govern the determination of the 
country of origin of imported textile and apparel products for purposes 
of laws enforced by the Customs Service. The regulations also imple- 
ment the provisions of section 334 of the Act regarding the treatment of 
components that are cut to shape in the United States from foreign fab- 
ric, exported for assembly, and returned to the United States. This docu- 
ment also sets forth regulations implementing previously-enacted 
provisions regarding the treatment of articles assembled or produced in 
a Caribbean Basin Initiative beneficiary country wholly from U.S.-pro- 
duced components, materials or ingredients. 


EFFECTIVE DATE: Final rule effective October 5, 1995. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Office of 
Regulations and Rulings (202-482-7029). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1994, President Clinton signed into law the Uruguay 
Round Agreements Act (“the Act”), Public Law 103-465, 108 Stat. 
4809. Subtitle D of Title III of the Act deals with textiles and includes 
section 334 (codified at 19 U.S.C. 3592) which concerns rules of origin 
for textile and apparel products. 

Paragraph (a) of section 334 provides that the Secretary of the Trea- 
sury shall prescribe rules implementing the principles contained in 
paragraph (b) for determining the origin of “textiles and apparel 
products”. 

Paragraph (b) of section 334 incorporates the following provisions: 
(1) for purposes of the customs laws and the administration of quantita- 
tive restrictions and except as otherwise provided for by statute, gen- 
eral rules for determining when a “textile or apparel product” 
originates in a country, territory, or insular possession, and is the 
growth, product, or manufacture of that country, territory, or insular 
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possession; (2) special origin rules for goods classifiable under certain 
specified tariff headings and subheadings; (3) a “multicountry rule” for 
determining origin when the origin of a good cannot be determined 
under the preceding provisions of paragraph (b); (4) special rules gov- 
erning the treatment of components that are cut to shape in the United 
States from foreign fabric, exported for assembly, and returned to the 
United States; and (5) an exception to the application of section 334 
that specifically provides for the continued application of the adminis- 
trative practices that were applied immediately before the enactment of 
the Act to determine the origin of textile and apparel products from 
Israel, unless such practices are modified by the mutual consent of the 
United States and Israel. 

Paragraph (c) of section 334 provides that section 334 shall apply to 
goods entered, or withdrawn from warehouse, for consumption on or 
after July 1, 1996. Paragraph (c) further provides that section 334 shall 
not apply to goods entered or withdrawn from warehouse on or before 
January 1, 1998, that are covered by contracts of sale which were 
entered into, with all material terms fixed, before July 20, 1994, and 
which are filed, with an accompanying certification, with the Commis- 
sioner of Customs within 60 days after the date of the enactment of the 
Act. On January 27, 1995, Customs published in the Federal Register 
(60 FR 5457) a notice setting forth the procedures for filing such con- 
tracts and certifications. 

On May 23, 1995, Customs published in the Federal Register (60 FR 
27378) a notice of proposed rulemaking setting forth proposed amend- 
ments to the Customs Regulations to implement the rules of origin 
principles of section 334(b) of the Act. In that document Customs pro- 
posed to implement those provisions of section 334(b) of the Act that 
have broad application under the terms of the statute by amending Part 
102 of the Customs Regulations (19 CFR Part 102) and by amending 
other regulatory provisions as necessary to conform to those Part 102 
changes. With regard to the remaining provisions of section 334(b) 
(that is, the special rules governing the treatment of components that 
are cut to shape in the United States from foreign fabric, exported for 
assembly, and returned to the United States), Customs proposed to 
implement those provisions through amendments to Part 10 of the Cus- 
toms Regulations (19 CFR Part 10). In addition, Customs proposed to 
make a number of amendments to existing regulatory provisions to 
ensure that those existing provisions will be consistent with the new 
regulatory proposals implementing section 334(b) of the Act. Finally, 
Customs included in the proposed Part 10 amendments a text to imple- 
ment U.S. Note 2(b), Subchapter II, Chapter 98, Harmonized Tariff 
Schedule of the United States (HTSUS), which had not been previously 
treated in the regulations and which is similar in operation and effect to 


the cut-to-shape components provision of section 334(b)(4)(B) of the 
Act. 
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The May 23, 1995, notice of proposed rulemaking invited the public 
to submit comments on the proposed regulatory amendments for con- 
sideration by Customs before adoption of the proposals as a final rule. 
The public comment period closed on June 22, 1995. 


DISCUSSION OF COMMENTS 


A total of 43 commenters responded to the solicitation of public com- 
ments in the May 23, 1995, notice of proposed rulemaking. The com- 
ments submitted, and the Customs responses thereto, are set forth 
below. 


Effective date: 
Comment: 


Five commenters were concerned about the effective date of § 334 
and the regulations implementing that statute. They stated that some- 
times it is not possible to know the exact date goods will arrive in the 
United States. As a result, goods will be arriving after July 1, 1996, with 
the wrong visa. In order to avoid this problem, four commenters 
requested that Customs establish a grace period delaying the applica- 
tion of § 334 for such goods. One commenter suggested that the new 
regulations should only be applicable to goods shipped after July 1, 
1996. 


Customs Response: 


The effective date of § 334 is expressly set out in that statute. Section 
334(c) provides that the provisions of § 334 “shall apply to goods 
entered, or withdrawn for warehouse, for consumption on or after July 
1, 1996.” Section 334(c) contains an exception to that effective date only 
for goods contracted for prior to July 20, 1994, if a copy of the contract 
containing all material terms of sale was filed with Customs within 60 
days after enactment of § 334 and the goods are entered, or withdrawn 
from warehouse, for consumption on or before January 1, 1998. 

While Customs recognizes the potential problem faced by importers 
receiving land or sea shipments, the statute is clear as regards the effec- 
tive date of its provisions, and Customs has no authority to deviate from 
the express terms of the statute. As regards the suggestion for a grace 
period to allow the entry of goods imported with incorrect visas, that 
issue falls within the jurisdiction of, and thus should be more properly 
addressed to, the Committee for the Implementation of Textile Agree- 
ments (CITA). 


Scope of “textile or apparel product”: 
Comment: 


Several commenters stated that the Customs decision to utilize the 
Agreement on Textiles and Clothing of the Agreement Establishing the 
World Trade Organization (the WTO Agreement) to determine the 
scope of section 334 of the Act constitutes an unauthorized broadening 
of that legislation. These commenters believe there is nothing to indi- 
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cate that Congress meant to enlarge the scope of textiles and apparel 
products. The commenters noted the present position of Customs that 
the textile and apparel rules of origin contained in § 12.130 of the Cus- 
toms Regulations (19 CFR 12.130) cover all goods classifiable in Section 
XI (Chapters 50 though 63), HTSUS, and any headings or subheadings 
outside Section XI for which a textile and apparel category number has 
been designated. On the other hand, these commenters noted that the 
Agreement on Textiles and Clothing of the WTO Agreement lists sev- 
eral HTSUS headings and subheadings outside Section XI which do not 
have a textile and apparel category number designation and which have 
not traditionally been considered within the class of goods known as 
textiles and apparel. 


Customs Response: 


Customs disagrees with the position advocated by these commenters. 
As noted in our discussion of this point in the May 23, 1995, notice of 
proposed rulemaking, the United States is a signatory to both the WTO 
Agreement and the Agreement on Textiles and Clothing annexed 
thereto. The latter agreement specifically defines the scope of “textiles 
and clothing” by a listing of headings and subheadings in the interna- 
tional Harmonized System. Customs also pointed out in the May 23, 
1995, notice that three provisions of the Act outside section 334 specifi- 
cally refer to the Agreement on Textiles and Clothing of the WTO 
Agreement. One of those provisions is section 332 which amended sec- 
tion 204 of the Agricultural Act of 1956 (7 U.S.C. 1854) to specifically 
cite the Agreement on Textiles and Clothing of the WTO Agreement as 
a multilateral agreement concluded under the authority of section 204. 
Section 204, as amended, refers to world trade in “the articles with 
respect to which the agreement [that is, any multilateral agreement 
concluded under the authority of section 204] was concluded” and 
authorizes the President to issue regulations governing the entry or 
withdrawal from warehouse of “the same articles” which are products 
of countries not parties to the agreement or countries to which the 
United States does not apply the agreement. Thus, the product cover- 
age of section 204 and of the regulations issued thereunder is a function 
of the agreements concluded under section 204, including the Agree- 
ment on Textiles and Clothing of the WTO Agreement. Since section 
12.130 of the Customs Regulations was promulgated under the author- 
ity of section 204, the product coverage of § 12.130 must be the same as 
that of section 204. 

Customs believes that it would be inappropriate to conclude that 
Congress, in drafting section 334 of the Act, was unmindful of the adop- 
tion of the Agreement on Textiles and Clothing of the WTO Agreement 
and the changes to section 204 made by section 332 of the Act, with the 
result that the regulations mandated by section 334 of the Act could be 
promulgated without regard to the product coverage of the Agreement 
on Textiles and Clothing of the WTO Agreement. In light of the context 
in which section 334 of the Act was enacted, Customs believes it is more 
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proper to conclude that Congress intended that the regulations imple- 
menting section 334 of the Act include the products covered by the 
Agreement on Textiles and Clothing of the WTO Agreement for the spe- 
cific and limited purpose of section 334 of the Act, that is, the deter- 
mination of the country of origin of textile and apparel products, while 
recognizing that such products would also be covered by any regula- 
tions governing entry or withdrawal from warehouse that may be sepa- 
rately issued under the authority of section 204. Therefore, Customs 
does not believe that the scope of the regulations implementing section 
334 of the Act should be controlled by the traditional scope of § 12.130 of 
the Customs Regulations. On the contrary, it seems clear that the prod- 
uct coverage of § 12.130 has been effectively expanded by the adoption 
of the Agreement on Textiles and Clothing of the WTO Agreement and 
by the amendment of section 204 effected by section 332 of the Act. 
Accordingly, Customs believes that the May 23, 1995, notice of proposed 
rulemaking reflects the correct position on this issue. 


Section 102.21(b)(3)—Definition of “knit to shape”: 
Comment: 


Section 334(b)(2)(B) of the Act provides that, notwithstanding the 
assembly rule contained in section 334(b)(1)(D), “a textile or apparel 
product which is knit to shape shall be considered to originate in, and be 
the growth, product, or manufacture of, the country, territory, or pos- 
session in which it is knit.” A number of comments were submitted 
regarding the proposed definition of “knit to shape” in § 102.21(b)(3). 
That definition would require a good to have its entire exterior surface 
area, except for trimming around the neck and on the front opening, to 
be comprised of fabrics that have been knit or crocheted directly to the 
shape used in the good. 

Two commenters suggested that Customs should maintain its pres- 
ent position, that is, that a good is knit to shape if any single major part 
has been knit to shape. 

One commenter suggested that the term “components” be substi- 
tuted for the term “fabrics”. 

Two commenters thought that the proposed definition was too rigid 
in that the incorporation into a garment of added components such as 
trim or pockets would disqualify a good from being considered “knit to 
shape”. These commenters suggested that the definition be amended by 
adding the words “or in principal part” so that the definition would read 
“* * * with an exterior surface area wholly or in principal part com- 
prised of one or more fabrics knitted or crocheted directly to the shape 
used in the good * * *” 

Three commenters noted that socks, pantyhose, tights, and other 
hosiery articles are knit to shape and their country of origin should be 
determined by where they were knit with no account taken of minor 
operations such as closing toes. One commenter specifically referred to 
gussets and top elastics in pantyhose, saying that the addition of those 
components should not change the country of origin from the country 
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of knitting. One commenter wanted to ensure that tube-type T-shirts 
(T-shirts without side seams) were not considered to be knit to shape. 


Customs Response: 


Customs cannot agree to the suggestion to maintain the present posi- 
tion, because that position does not accurately reflect the language of 
section 334(b)(2)(B) of the Act. Customs does not believe that it was the 
intent of Congress, in providing a special rule for knit to shape prod- 
ucts, that a good should qualify as being knit to shape where that good 
contains only one panel knit or crocheted to shape. 

Customs agrees that the word “fabrics” may be confusing and thus 
should not be used in the definition. However, Customs believes that 
“parts” would be preferable to “components”. 

Customs agrees that the proposed definition of “knit to shape” is too 
tightly drawn and thus unnecessarily restricts application of section 
334(b)(2)(B) of the Act. However, Customs believes that the suggested 
additional language is imprecise and overly broad and thus would 
create uncertainty in the application of the definition. 

Customs agrees that socks, pantyhose, tights, and other knitted 
hosiery goods should be covered by the definition of “knit to shape” 
without regard to minor finishing operations such as closing toes or 
adding gussets or top elastics. Whether a good such as a T-shirt is knit to 
shape depends on that particular good; however, Customs would not 
normally consider the knitting of a tube with no definitive contours to 
constitute the creation of a knit-to-shape good within the meaning of 
these origin rules. 

In order to address the points made in the above comments on which 
Customs is in substantial agreement, the definition of “knit to shape” in 
§ 102.21(b)(3) has been modified as set forth below to cover a good of 
which “50 percent or more” of the exterior surface area is formed by 
“major parts” knitted or crocheted directly to the shape as used in the 
good. The modified definition specifically excludes from consideration 
certain exterior features (that is, patch pockets, appliques, or the like) 
but includes “sewing” as one of the specified permisible minor opera- 
tions. In addition, a new paragraph (b)(4) has been included in § 102.21 
as set forth below to define “major parts”; this definition is essentially 
the same as the definition of “major parts” set forth in Note (1)b in the 
Section XI rules under § 102.20 of the Customs Regulations (19 CFR 
102.20). Under these definitions, there should be no uncertainty con- 
cerning the treatment of hosiery and similar goods that include features 


such as gussets and top elastics or that have been subjected to a toe clos- 
ing operation. 


Section 102.21(c)(2)—Goods consisting of materials that meet 
the § 102.21(e) tariff shift and other requirements: 
Comment: 


Under proposed § 102.21(c)(2), where a good is not wholly the prod- 
uct of a single country, territory, or insular possession, the country of 
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origin of the good is the single country, territory, or insular possession in 
which “each foreign material” in the good underwent an applicable 
change in tariff classification, and/or met any other requirement, speci- 
fied in § 102.21(e). One commenter noted that this is inconsistent with 
the §§ 102.21(b)(3) and (b)(5) definitions of “knit to shape” and “wholly 
assembled”, which do not require that all of the materials in the good be 
knit to shape or wholly assembled in a single country, territory, or insu- 
lar possession. This commenter suggested that only the portion of the 
good which imparts the essential character to that good should be 
required to comply with the applicable § 102.21(e) requirements. 


Customs Response: 


Customs does not agree. This comment appears to reflect a misunder- 
standing of the operation of the general rule in paragraph (c)(2) and the 
tariff shift and other requirements under paragraph (e). In this regard 
Customs notes that the definitions of “knit to shape” (as modified as dis- 
cussed above) and “wholly assembled” make allowances (or exceptions) 
for some materials so that the presence of such materials will not affect 
the status of the good as “knit to shape” or “wholly assembled”. Those 
exceptions are solely for the purpose of applying any § 102.21 general 
rule, tariff shift rule or other requirement in which the defined terms 
are used; they do not affect the question of whether a requisite tariff 
shift rule under paragraph (e) has been met. In other words, if a good in 
fact consists of “knit to shape” or “wholly assembled” components and 


those components meet the requisite tariff shift rule, any foreign mate- 
rials (as defined in § 102.1(e)) incorporated in the good at issue that are 
excepted from the definitions in question would also undergo the requi- 
site tariff shift. 


Section 102.21(d)—Treatment of sets: 
Comment: 


One commenter stated that since it is necessary to determine the ori- 
gin of each textile and apparel component in a set, there is little point in 
referring to the origin of the entire set in § 102.21(d). 


Customs Response: 


Customs believes the wording of § 102.21(d) is correct. Section 
102.21(d) covers situations in which two or more of the components in 
the set were produced in different countries. If all the components in a 
set are produced in a single country, there would be no need for separate 
determination of the origin of any textile or apparel components of the 
set. 


Assembly: 
Comment: 

With regard to the definition of “wholly assembled” in § 102.21(b)(5), 
one commenter argued that Customs should be more specific concern- 


ing which subassemblies will not preclude a good from being “wholly 
assembled”. This commenter suggested that this could be done by 
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including in the regulation a specific listing of the assemblies that will 
qualify a good to be “wholly assembled”, in the same manner as the Gov- 
ernment of Hong Kong has done. In the alternative, this commenter 
suggested that the joining of all components of a good in one country 
would always be at least as important as the joining of components into 
a subassembly and, therefore, under the second multicountry rule 
(§ 102.21(c)(5), the last place where important processing occurs) the 
country of origin would be the place where the components of the good 
are assembled. 


Customs Response: 


Customs does not believe that it would be appropriate to have a rigid 
set of rules in the context mentioned by this commenter. In the opinion 
of Customs it would be preferable to address these interpretive issues 
on a case-by-case basis through the Customs ruling program whereby 
prospective importers may obtain appropriate advance guidance 
according to their particular needs. This will result in the eventual 
development of a body of decisions for the general guidance of import- 
ers based on consideration of a multitude of factors that cannot be 
anticipated at the present time. As regards the alternative suggestion of 
this commenter, Customs agrees with this interpretation and notes that 
the comment does not appear to warrant a change to the regulatory 
texts. 


Fabric: 
Comment: 


Six commenters expressed the view that substantial finishing of 
greige fabric (e.g. dyeing and/or printing combined with other finishing 
processes) results in a new article of commerce and, therefore, the coun- 
try of origin of such fabric should be the country in which those pro- 
cesses were performed. One commenter made essentially the same 
argument for yarns. 


Customs Response: 


Sections 334(b)(1)(B) and 334(b)(1)(C) of the Act set forth specific 
rules for determining the country of origin of yarns and fabric. Section 
334(b)(1)(B) states that the country of origin of staple yarns is the coun- 
try where the yarns were spun and that the country of origin of filament 
yarns is the country where the filaments were extruded. Section 
334(b)(1)(C) states that the country of origin of a fabric is the country in 
which the constituent fibers, filaments, or yarns were transformed 
(that is, into a fabric) by a fabric-making process. The language of 
§§ 334(b)(1)(B) and 334(b)(1)(C) is clear and unambiguous. Accord- 
ingly, it would be inappropriate for Customs to prescribe rules that 
would lead to results inconsistent with that statutory language. 
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Subheadings 5810.91-5810.99—Embroidery: 
Comment: 


Three commenters took issue with the proposed tariff shift rule for 
subheadings 5810.91 through 5810.99. They stated that it is unreason- 
able for the United States to consider the country of origin of embroi- 
dery in the piece or in strips to be the country where the base fabric was 
formed. These commenters argued that the embroidering of fabrics is a 
highly complex operation that requires a great deal of skill and expense. 
They also pointed out that the HTSUS refers to embroidery as “embroi- 
dery” or as “Embroidery in the piece, [or] in strips,” not as “fabric”. 


Customs Response: 


Section 334(b)(1)(C) of the Act provides that the country of origin of a 
fabric is the country where the fabric was created by a fabric-making 
process. It is the view of Customs that embroidery, whether in the piece 
or in strips, is fabric. It is commonly known in the United States as 
embroidered fabric. If Customs were to agree that embroidery cannot 
be considered to be a fabric because the relevant tariff provisions do not 
specifically refer to embroidery as fabric, Customs would have to take 
the same position in regard to other fabrics which are not specifically 
referred to as such, /.e. netting, lace, gauze, felt, nonwovens, terry towel- 
ing, labels in the piece, belting, and hosepiping, all of which are 
imported as fabrics. 

Customs also notes that the industry definition of piece goods sup- 
ports the conclusion that embroidery in the piece is fabric. Fairchild’s 
Dictionary of Textiles, 1970, defines “Piece Goods” as “a general term 
for fabrics woven in lengths to be sold by the yard in retail stores. May 
also mean all goods which are not cut” (at page 435). The Modern Textile 
and Apparel Dictionary, 4th Edition, 1973, defines “Piece Goods” as 
“Cloth sold by the yard or some definite cut length” (at page 422). Both 
dictionaries define “Piece” as standard lengths of woven fabric or cloth. 

Although the commenters would have Customs distinguish embroi- 
dery in strips from other forms of embroidery, Customs believes that 
embroideries on base fabrics in strips are just as much fabrics as those 
strips without embroidery. Customs perceives no distinction between 
embroidering wide lengths of fabric and embroidering fabric strips. In 
either case, the process starts with fabric and ends with embroidered 
fabric. 

The terms of § 334(b)(1)(C) of the Act are clear and Customs has no 
choice but to adhere to the express wording of that provision—the coun- 
try of origin of embroidered fabric classifiable in subheadings 5810.91 
through 5810.99 is the country in which the base fabric was formed by a 
fabric-making process. 

However, in reviewing this area, Customs has determined that the 
proposed tariff shift rule for subheadings 5810.91 through 5810.99 does 
not accurately effectuate § 334(b)(1)(C) of the Act. In this regard Cus- 
toms notes that under the proposed rule the country of origin of the 
embroidered fabric would not always be the country where the base fab- 
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ric was formed. This is because the proposed rule refers to “A change to 
subheading 5810.91 through 5810.99 ***”, and where fabric is 
embroidered in a second country there has been no change to embroi- 
dered fabric in the country where the fabric was formed. Accordingly, 
the proposed tariff shift rule for subheadings 5810.91 through 5810.99 
has been divided into three rules as set forth below with the first rule 
intended to address this problem (with regard to the other two rules, see 
the discussion below regarding embroidered badges, emblems, and sim- 
ilar articles). 


Subheading 5810.10—Embroidery without visible ground: 
Comment: 


A commenter complained that the country of origin of embroidery 
without a visible ground, classifiable in subheading 5810.10, should be 
the country where the embroidery was applied to the base fabric. The 
tariff shift rule proposed for subheading 5810.10 provided for a change 
to that subheading from any other heading. 


Customs Response: 


Customs agrees that the rule for subheading 5810.10 does not accom- 
plish what was intended. The proposed tariff shift rule in question 
reflected the application of § 334(b)(3)(A) of the Act, the first multi- 
country rule. Customs believes that embroidery without a visible 
ground isa fabric that is not made by a fabric-making process because it 
comes into commercial existence after a base fabric is embroidered and 
the base fabric is removed. In the opinion of Customs, the most impor- 
tant manufacturing process in the production of embroidery without a 
visible ground is the application of the embroidery and not the removal 
of the ground. Accordingly, Customs intentionally required a shift from 
another heading so that the production prior to the removal of the base 
fabric would confer origin, because a change within the heading would 
allow the removal of the base fabric to confer origin. However, the pro- 
posed rule was inadvertently drafted to refer to a change “to subhead- 
ing 5810.10”. Thus, if fabric from country A were embroidered in 
country B and the ground fabric removed in country C, the tariff shift 
rule would not be satisfied and one would be required to go to the next 
applicable general rule to determine origin. In this circumstance, coun- 
try B would properly be determined to be the country of origin by 
application of § 102.21(c)(4). However, Customs believes that for pur- 
poses of transparency, it is desirable, to the greatest extent possible, for 
a country of origin to be determinable by application of the rules 
referred to in § 102.21(c)(2) and contained in § 102.21(e) rather than by 
application of the multicountry rules of §§ 102.21(c)(4) and (5). Accord- 
ingly, the rule specified for subheading 5810.10 has been modified as set 
forth below to reflect these considerations. 
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Embroidered badges, emblems, and similar articles: 
Comment: 


One commenter expressed the view that embroidered badges. or 
emblems are not fabrics and should not be treated as such. 


Customs Response: 


Customs agrees that badges, emblems, and similar embroidered 
articles are not imported in the form of fabric. However, the country of 
origin of badges, emblems, and similar embroidered articles is not 
necessarily where those goods were embroidered. Pursuant to 
§ 334(b)(1)(D) of the Act, the country of origin of badges, emblems, and 
the like, which consist of two or more layers of fabric assembled 
together by gluing, sewing, or other means, is the country where the 
good was wholly assembled. A new second rule has been included in the 
rules for subheadings 5810.91 through 5810.99 as set forth below to 
reflect the application of § 334(b)(1)(D). 

However, badges, emblems, and similar embroidered articles which 
are processed in more than one country and which do not have multiple 
components present certain other problems. Customs believes that 
there is a difference between emblems created by embroidery and 
printed emblems on which embroidery may be present merely to 
enhance the printed design. Where embroidery forms the entire design 
and, therefore, creates the emblem, the determination of the country of 
origin of the emblem is governed by the first multicountry rule 
(§ 334(b)(3) of the Act and § 102.21(c)(4) of the regulations). With refer- 
ence to the requirements of § 334(b)(3) and § 102.21(c)(4), the embroi- 
dery is the most important manufacturing process in the production of 
the good and, asa result, the country of origin of that good is the country, 
territory, or insular possession where the embroidery was created. 
However, where embroidery does not create the motif, but is present 
merely to enhance a printed design on the emblem, Customs does not 
believe that application of the embroidery should confer origin. 

Customs has not been able to draft a tariff shift rule that adequately 
distinguishes between the two types of badges, emblems, and similar 
embroidered articles mentioned above. Accordingly, it was decided to 
make the tariff shift rule applicable to such goods (the proposed rule for 
subheadings 5810.91 through 5810.99, which is set forth below in modi- 
fied form as the third rule for those subheadings) difficult to satisfy, that 
is, by requiring all manufacturing, from the forming of the fabric for- 
ward, to be done in a single country, territory, or insular possession. 
Thus, if an emblem, badge, etc., is produced in country A from fabric 
formed in country B, the tariff shift rule will not be satisfied and, in the 
hierarchy of rules, the next applicable rule is the first multicountry 
rule, § 102.21(c)(4), which provides that the country of origin will be the 
country, territory, or insular possession where the most important 
manufacturing process occurred. While Customs believes it is prefera- 
ble in principle to employ the objective, specific tariff shift or related 
rules under §§ 102.21(c)(2) and (e), in some instances, as here, Customs 
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has been unable to avoid a certain degree of subjectivity in the applica- 
tion of the appropriate rule of origin. 


Application of § 334(b)(2)(A)—Special rules for specified 
headings and subheadings: 


Comment: 


Section 334(b)(2)(A) of the Act provides that the origin of goods clas- 
sifiable under certain specified tariff provisions “shall be determined 
under subparagraph (A), (B), or (C) of paragraph (1), as appropriate”. 
The May 23, 1995, notice of proposed rulemaking stated that since all of 
the headings and subheadings specified in § 334(b)(2)(A) cover goods 
that have been advanced beyond yarn or fabric form, the origin of those 
goods should be determined by the yarns (in the case of heading 5609) or 
the fabrics which comprise the good. Three commenters concurred with 
that position, stating that the majority of time, labor, and cost is in the 
greige fabric. One commenter specifically stated that § 334(b)(2)(A) is 
clear that the origin of the goods classifiable under the listed headings 
and subheadings is determined by the origin of the fabric from which 
the goods are constructed. However, six commenters objected to taking 
a restrictive interpretation of the words “as appropriate” and one, with- 
out mentioning the interpretation of those words, stated that the origin 
of goods of subheading 9404.90 should be determined by where they are 
assembled. 

One commenter noted that the proposed tariff shift rule for subhead- 
ing 9404.90, which covers comforters, quilts, etc., would result in the 
goods having their country of origin in the country where those goods 
are assembled. The commenter stated that this would be contrary to the 
terms of § 334(b)(2)(A) under which, notwithstanding the general 
assembly rule in § 334(b)(1)(D), the country of origin of goods classifi- 
able under any of the headings or subheadings listed in that section will 
be the country that produced the yarns or fabrics, as appropriate, from 
which those goods are made. 


Customs Response: 


After reviewing all of the comments and the commenters’ sugges- 
tions as to how the words “as appropriate” should be interpreted, Cus- 
toms adheres to the position set forth in the May 23, 1995, notice. No 
commenter in opposition to the position proposed by Customs offered 
an acceptable legal alternative to that position. While several of the 
commenters cited judicial case law concerning the interpretation of 
statutes, all of their citations and quotations involved statutory lan- 
guage that was not the same as, or similar to, the language of 
§ 334(b)(2)(A). Moreover, none of the interpretations suggested by 
those commenters adequately addressed the fact that all of the headings 
and subheadings listed in § 334(b)(2)(A) provide for goods made from 
materials and that, therefore, the most reasonable interpretation of 
that section is that it is appropriate to determine the origin of those 
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goods according to § 334(b)(1)(B), the rule for yarns, or § 334(b)(1)(C), 
the rule for fabrics. 

The comment regarding the tariff shift rule for subheading 9404.90 
prompted Customs to review the proposed tariff shift rules for all of the 
headings and subheadings listed in § 334(b)(2)(A). That review dis- 
closed that Customs erred in the proposal for subheading 9404.90 and 
in the proposed rules for the other 15 listed headings or subheadings 
because, in each instance, the proposed rule both referred to a change to 
the named heading or subheading and included a proviso regarding the 
process by which the change must result. For example, if a fabric is 
woven in one country and wholly assembled in a second country into a 
good subject to § 334(b)(2)(A), the required tariff shift change does not 
occur in the country in which the fabric was formed (in other words, the 
change does not result from a fabric-making process as prescribed in 
the applicable proposed rule). As a result and as the above commenter 
noted, the terms of the tariff shift rule would not be met and the next 
relevant general rule, § 102.21(c)(3)(ii), would cause the country of ori- 
gin of that good to be the country of assembly. Therefore, each of the 
rules for the headings and subheadings listed in § 334(b)(2)(A) has been 
modified as set forth below to provide that the country of origin of a 
good classifiable under those headings or subheadings is either the 
country of origin of the yarns (in the case of heading 5609) or of the fab- 
ric (for the rest of the listed headings or subheadings) from which those 
goods are made. 

In addition, since the clear intent of § 334(b)(2)(A) is to eliminate 
assembly from conferring origin in the case of goods classifiable under 
any of the provisions listed in that section, § 102.21(c)(3)(ii) has been 
modified as set forth below to preclude assembly from automatically 
conferring origin on those goods when the § 102.21(c)(2) tariff shift or 
other requirements are not met (e.g. when a good is made from fabrics 
originating in different countries). 


Multicountry rules: 
Comment: 


Eight commenters stated, in one fashion or another, that the pro- 
posed multicountry rules (§§ 102.21(c)(4) and (5)) should be made 
clearer, either by adding definitions or by adding examples. 


Customs Response: 


Given the wide variety of textile and apparel products and the multi- 
plicity of manufacturing processes involving those products, Customs 
is adverse to defining the terms “most important assembly or manufac- 
turing process” and “important assembly or manufacturing process” 
which form the basis of the multicountry rules. Customs recognizes 
that the concern underlying the submitted comments revolves around 
the meaning of the word “important”, and, in fact, during the develop- 
ment of the proposed regulatory texts Customs decided to eschew use of 
definitions calling for comparisons of such criteria as time involved in 
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processing, labor and other costs of processing, complexity, and value 
added. Customs views the word “important” as referring to the relative 
significance of the manufacturing or assembly processes involved in the 
production of a good; thus, the word “important,” has the same con- 
notation as the word “meaningful”. Accordingly, in determining rela- 
tive importance, a manufacturing operation in a low wage country is no 
less important to the production of a good than that same manufactur- 
ing operation in a high wage country, nor is a manufacturing operation 
done by an expensive machine more important than that same 
manufacturing operation done by hand. 

There is only one example, discussed elsewhere in this document, on 
which Customs has reached a definitive conclusion regarding relative 
importance of manufacturing processes: forming a fabric is a more 
important process than cutting that fabric. Decisions on all other com- 
parisons must be made on a case-by-case basis according to the specific 
facts presented. Customs recognizes that this may appear to leave 
importers with a degree of uncertainty. However, Customs believes that 
a large proportion of multicountry processing is unnecessary from a 
manufacturing standpoint and thus is done more for quota-engineer- 
ing purposes, that is, for the primary purpose of avoiding quantitative 
restraints imposed by international agreements. Moreover, if a 
manufacturer or importer has any doubts about which country, terri- 
tory, or insular possession is the country of origin of its goods, that party 


may obtain appropriate advance guidance under the Customs ruling 
program. 


Cutting and products of insular possessions: 
Comment: 


The May 23, 1995, notice of proposed rulemaking stated that Cus- 
toms believes cutting was not intended to play any role in determining 
the country of origin of textile and apparel products. That statement 
raised the question, both within Customs and among members of the 
importing public, of whether Customs would continue the current tariff 
treatment of garments that are cut and assembled in insular posses- 
sions. 

General Note 3(a)(iv), HTSUS, provides that goods of insular posses- 
sions are excepted from duty if, among other requirements, they are 
“manufactured or produced in any such possession from materials the 
growth, product, or manufacture” of that insular possession. Customs 
has ruled that this portion of General Note 3(a)(iv) may be satisfied by 
two significant manufacturing or processing operations. Under exist- 
ing rulings, the cutting of fabric into garment parts and the assembly of 
those parts into garments are normally considered by Customs to 
constitute the required two significant manufacturing or processing 
operations that would qualify the garments for duty-free treatment. 

One commenter wanted Customs to retain cutting as a process that 
confers origin. Nine commenters were concerned that the language in 
the May 23, 1995, notice of proposed rulemaking meant that garments 
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cut and assembled in insular possessions would no longer be eligible for 
duty-free entry. Two commenters argued that cutting is equal to, or 
more important than, forming fabric while three commenters stated 
that cutting fabric is a very small part of producing a garment. One 
commenter referred specifically to the importance, for origin purposes, 
of the high degree of precision and expense involved in cutting compo- 
nents for men’s tailored clothing. Many of the commenters pointed out 
that there is no evidence to indicate that Congress intended to change 
the tariff status of apparel goods cut and assembled in insular posses- 
sions. Other commenters noted that General Note 3(a)(iv) was 
intended by Congress to benefit insular possessions and should, there- 
fore, be liberally construed. A number of commenters were concerned 
that Customs would never consider cutting when determining the ori- 
gin of textiles and apparel products and expressed their disagreement 
with that position. Several commenters noted that there is nothing in 
§ 334 of the Act that requires Customs to ignore entirely the role cutting 
plays in the manufacture of textile and apparel articles. Some com- 
menters also pointed out that General Note 3(a)(iv) concerns preferen- 
tial duty status of goods rather than the determination of their origin. 


Customs Response: 


Customs concurs with most of the commenters on this issue that, 
since § 334 deals with the country of origin of textile and apparel prod- 
ucts and not with value requirements for purposes of duty preferences, 
§ 334 will not affect either foreign material value determinations 
required under General Note 3(a)(iv) or value-added requirements con- 
tained in other statutory provisions. Accordingly, Customs intends to 
continue its current tariff treatment of garments which are cut and 
assembled in insular possessions. 

Nevertheless, Customs believes that the position that cutting is not 
an origin-conferring process is correct for country of origin determina- 
tions. While cutting is a process which may be considered to be an 
important manufacturing process, as between the production of fabric 
and the cutting of that fabric to shape, fabric production is considered to 
be the more important process. The intent of Congress to not allow cut- 
ting of fabric to confer origin is demonstrated by the adoption of 
§ 334(b)(4) of the Act which continues the present tariff treatment of 
components cut to shape in the United States from imported fabric and 
sent abroad for assembly: if Congress had intended the cutting of com- 
ponents from fabric to confer origin, there would have been no need for 
§ 334(b)(4). Thus, when applying the first multicountry rule 
($ 102.21(c)(4), which provides that the most important assembly or 
manufacturing process will determine the country of origin), the coun- 
try which produced the fabric will be determined to be the country of 


origin of unassembled components merely cut from fabric in another 
country. 
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Components cut in the United States: 
Comment: 


Three commenters wrote in support of the continuation of the treat- 
ment accorded goods by subheading 9802.00.80, HTSUS. 


Customs Response: 


These comments reflect some apparent confusion regarding the over- 
all effect of § 334 of the Act in this area. 

Under the present rules of origin, cutting apparel components from 
fabric (regardless of the country of origin of that fabric) will usually 
result in the cut components being considered a product of the country 
where the cutting is performed. Thus, when foreign fabric is imported 
into the United States and cut into apparel components, the United 
States is the country of origin of those components. Accordingly, if 
apparel components cut from foreign fabric in the United States are 
exported for assembly and the assembled goods are then imported into 
the United States, pursuant to subheading 9802.00.80, HTSUS, duty 
may be assessed on the full value of the imported goods less the cost or 
value of the components cut in the United States. 

As previously noted, Congress adopted § 334(b)(4) because 
§§ 334(b)(1) and (2) of the Act in effect eliminate cutting as a process 
conferring origin for most purposes. Under § 334(b)(4), where goods 
are assembled abroad from components cut in the United States from 
foreign fabric (even though under the § 334 rules the cut components 
are not products of the United States and the assembling country is the 
country of origin), the assembled goods, when imported into the United 
States, will continue to receive the same duty treatment presently 
accorded to such goods under subheading 9802.00.80, HTSUS. Thus, 
because § 334(b)(4) serves to preserve a tariff treatment that otherwise 
would no longer be available under the § 334 origin rules, this statutory 
provision in effect addresses the concern of these commenters. 


World Trade Organization and NAFTA obligations: 
Comment: 


Twelve commenters believed that the proposed rules are in violation 
of the Uruguay Round Agreement and the obligations the United States 
agreed to when it became a member of the World Trade Organization 
(WTO). While some commenters questioned why the United States is 
making significant changes in its textile origin rules at the same time 
that the WTO is embarking on a project involving the development of 
international uniform rules of origin, two other commenters expressed 
the view that the proposed rules will simplify the WTO work on harmo- 
nized rules of origin. Several commenters stated that the new origin 
rules will change the applicable textile restraint categories for many 
products, creating problems in the administration of international tex- 
tile agreements. 

A number of commenters referred to the obligations the United 
States incurred under the North American Free Trade Agreement 
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(NAFTA). Two commenters made the general statement that 
§ 334(b)(2)(A) of the Act was contrary to the NAFTA, and a third com- 
menter made the same statement but with specific reference to Article 
309(1) of the NAFTA. Four commenters noted that the proposed rules 
conflicted with the NAFTA marking rules, and one of these comment- 
ers argued that Canada has a reasonable expectation that established 
marking rules will continue in effect. Another commenter observed 
that the proposed rules will cause some goods now subject to Tariff Pref- 
erence Levels (TPLs) under the NAFTA to no longer be considered 
products of a NAFTA party, with the result that those goods will not be 
allowed entry into the United State under a TPL. 

One commenter stated that if the country in which down comforters 
are assembled is not the country of origin of those goods, in order to 
avoid an unfair advantage for Canadian and Mexican comforter 
manufacturers, Customs should clearly state that the NAFTA prefer- 
ence rules do not govern goods processed in a NAFTA country that fall 
within the scope of § 334 of the Act. 

Another commenter thought that the wording of proposed § 102.21 is 
ambiguous concerning the application of § 102.19 (the “NAFTA prefer- 
ence override” provision) to “originating goods” under the NAFTA. 


Customs Response: 


In discussing § 334, both the President’s Statement of Administra- 
tive Action and the relevant Senate report stated that § 334 would more 
accurately reflect where the most significant production activity 
occurs, would help combat transshipment and other circumvention of 
textile and apparel quotas, would bring the U.S. rules of origin in line 
with rules employed by other major textile and apparel importing coun- 
tries and by U.S. trading partners, and would advance the goal of har- 
monizing international rules of origin set out in the WTO Agreement 
on Rules of Origin. It was also noted that, pursuant to Article 4 of the 
Agreement on Textiles and Clothing which provides for consultations 
in the case of a disruption of trade or an adverse affect on market access, 
the Administration will undertake consultations “where appropriate”. 

It is not the function of Customs to determine whether the enactment 
of § 334 constitutes a breach of either the WTO Agreement or the 
NAFTA. Both agreements have specified procedures for signatory par- 
ties to follow if it is believed that another signatory has violated its com- 
mitments. Accordingly, the question of whether there has been a 
violation of a provision of the WTO Agreement on Rules of Origin or of 
the NAFTA is a matter to be decided within the framework of those 
agreements. 

With regard to the comment on down comforters, Customs is unable 
to accede to this commenter’s request. Section 334(b)(1) of the Act 
opens with the words “[e]xcept as otherwise provided for by statute,” 
and Customs followed this statutory language by including in the first 
sentence of proposed § 102.21(a) the words “except as otherwise pro- 
vided for by statute”; thus, origin rules contained in other statutes will 
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take precedence over the origin rules in § 334 and in § 102.21 of the reg- 
ulations. The NAFTA rules of origin for duty preference purposes are 
set forth in 19 U.S.C. 3332 and in General Note 12, HTSUS. Accordingly, 
if, as in the case of down comforters, the NAFTA origin rule for duty 
preference purposes is less restrictive than the corresponding rule con- 
tained in § 334 of the Act and in § 102.21 of the regulations, then the 
NAFTA origin rule will control for NAFTA duty preference purposes. 

As regards the alleged ambiguity between § 102.19 and § 102.21, Cus- 
toms does not believe that any change to the proposed regulatory texts 
is appropriate in this regard. Section 102.19 was originally adopted in a 
strictly NAFTA context in order to clarify the relationship between the 
Part 102 NAFTA marking rules and the separate rules of origin that 
apply under the NAFTA for duty preference purposes. Proposed 
§ 102.21(c) included § 102.19 among the existing Part 102 provisions 
that may apply for purposes of the § 102.21(c) general rules because a 
failure to mention § 102.19 in this context might incorrectly give the 
impression, contrary to the express terms of § 334 as discussed in the 
preceding comment response, that the rules of origin applicable to 
“originating goods” under the NAFTA do not take precedence over the 
§ 102.21 provisions. 


Miscellaneous goods: 
Comment: 
One commenter stated that the manufacture of goods classifiable in 


headings 5604-5609, 5808-5809, 5901-5903, 5905-5908 and 5910 and 
in subheading 5911.90 requires special equipment and knowledge and, 
therefore, the tariff shift rule for those provisions should prescribe a 
change from any other heading. 


Customs Response: 


The proposed tariff shift rules for each of the mentioned headings and 
subheading were carefully drafted to reflect the express requirements 
of § 334(b) of the Act. Most of those headings mentioned by the com- 
menter provide specifically for yarns, cordage, braids, or fabrics, and 
§ 334(b) is very specific regarding the rules for determining the origin 
of those goods. In some instances, the proposed tariff shift rule was 
drafted to reflect that assembly (under § 334(b)(1)(D) of the Act) con- 
fers origin. In a very few instances (e.g. fishing nets of heading 5608), 
the tariff shift rule was drafted to reflect the application of the first mul- 
ticountry rule (§ 334(b)(3)(A) of the Act and § 102.21(c)(4) of the regu- 
lations). To do as this commenter suggested would cause the application 
of the tariff shift rules to result, for some goods, in determinations of 
origin not consistent with the requirements of § 334(b). 


Miscellaneous issues: 
Comment: 


Five commenters referred to the substantial transformation concept, 
noting variously that there is no definition of “substantial transforma- 
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tion” in the proposed regulatory texts, that the proposed texts do not 
comply with accepted principles of what constitutes a substantial 
transformation, or that the United States should retain substantial 
transformation as the basis for determining the origin of imported 
goods. One commenter also noted that there is no value-added criterion. 
In addition, while two commenters noted that the rules in § 334 of the 
Act are more similar to the rules followed by the rest of the industrial- 
ized nations than are the present rules applied by Customs, another 
commenter noted that § 334(b)(2)(A) of the Act (the special rule of ori- 
gin listing 16 provisions which are not subject to the assembly rule) is 
not consistent with rules applied by Canada. One commenter pointed 
out that § 334 conflicts with past practices and rulings of Customs. 
Finally, one commenter expressed concern that the rules of origin con- 
tained in § 334 are inconsistent with the Federal Trade Commission 
Regulation in 16 CFR 303.33(a)(3) which requires that each textile 
product made in the United States in whole or part of imported materi- 
als contain a label disclosing those facts. 


Customs Response: 


Section 334 is a Congressionally enacted statute and, as such, it pre- 
vails over all prior U.S. regulations, rulings, and judicial decisions that 
are inconsistent with its terms, and it applies without regard to the laws 
of other countries. It provides an objective set of rules to be applied 
without reference to the substantial transformation concept, which is 


the present basis applied generally by the courts and by Customs for 
determining the origin of merchandise processed in more than one 
country. While § 334 may represent the view of Congress concerning 
how it believes the substantial transformation principle should be 
applied, when the origin provisions of § 334 take effect on July 1, 1996, 
they will effectively remove from consideration the question of whether 
or not a processing or manufacturing operation constitutes a substan- 
tial transformation for most Customs and related purposes. With 
regard to the cited Federal Trade Commission regulations, Customs 
would also note that those regulations are promulgated under separate 
statutory authority applicable to that agency and, therefore, the issue of 
the alleged inconsistency is not a matter that can be unilaterally 
addressed by Customs in the regulations implementing § 334. 


OTHER CHANGES TO THE REGULATORY TEXTS 
In addition to the changes to the proposed regulatory texts discussed 
above in connection with the public comments, Customs has deter- 
mined that a number of other changes should be made to the proposed 
texts based on further internal review. These changes are discussed 
below. 


Section 10.26(c)(3): 


In proposed new § 10.26, paragraph (a) implemented the provisions 
of U.S. Note 2(b), Subchapter II, Chapter 98, HTSUS, paragraph (b) 
implemented the provisions of § 334(b)(4)(B) of the Act, and paragraph 
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(c) set forth definitions or rules for purposes of the section as a whole. In 
paragraph (c)(3) which set forth a rule regarding entry into the com- 
merce of a non-beneficiary country, reference was made to a “compo- 
nent” (which is the term used in § 334(b)(4)(B) of the Act) but 
references to a “material” and an “ingredient” (which are terms used in 
US. Note 2(b), Subchapter II, Chapter 98, HTSUS) were inadvertently 
omitted. The text of § 10.26(c)(3) as set forth below has been modified to 
correct this oversight. 


Section 102.21(b)(2)—Definition of “fabric-making process”: 


In reviewing proposed § 102.21(b)(2), Customs discovered that fabric 
strips were inadvertently omitted from the list of materials which may 
comprise a fabric. It has been the experience of Customs that a fabric 
may be formed (usually woven) with narrow fabric strips. While fabric 
strips are not a material specifically mentioned in § 334(b)(1)(C) of the 
Act, Customs is of the view that the formation of a fabric from fabric 
strips is a fabric-making process and should be treated as such in the 
regulations, in particular for purposes of applying those § 102.21(e) 
tariff shift or other requirements that specifically refer to a “fabric- 
making process”. Customs also notes that the first multicountry rule 
(§ 334(b)(3)(A) of the Act and § 102.21(c)(4) of the regulations) would 
yield the same result because, in the case ofa fabric, the most important 
manufacturing process is the actual forming of the fabric. Accordingly, 
§ 102.21(b)(2) as set forth below has been modified to reflect that a fab- 
ric-making process may include a manufacturing operation which 
begins with fabric strips. 


Subheading 5808.10: 


Customs inadvertently omitted the word “other” before the word 
“heading” in the first proposed tariff shift rule for subheading 5808.10. 
In order to eliminate any possible confusion and conform the wording 
to that used in other tariff shift rules, the first tariff shift for subheading 
5808.10 as set forth below has been modified accordingly. 


Heading 5904: 


Since lamination of preexisting components is considered to be an 
assembly, the proposed tariff shift rule for heading 5904 provided a 
meaningful rule for goods that have been manufactured by a lamina- 
tion process. However, that tariff shift rule did not provide for goods of 
heading 5904 that have been produced by means of a coating process. In 
view of the various manufacturing processes used in the production of 
such coated goods and the differences in materials that may be used, 
Customs does not believe that it is feasible to craft a tariff shift rule for 
those goods. Consequently, the country of origin of goods of heading 
5904 produced by means of a coating process must be determined by 
application of the multicountry rules in §§ 102.21(c)(4) and (5). Accord- 
ingly, the proposed tariff shift rule for heading 5904 has been replaced 
by two rules as set forth below to reflect these considerations, the first 
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rule covering goods that are wholly assembled by means of a laminating 
process and the second rule covering all other goods. 


Subheadings 5911.10-5911.40: 


On further review of the proposed tariff shift rule for subheadings 
5911.10 through 5911.40, Customs found that no provision was made 
for application of the assembly rule (§ 334(b)(1)(D) of the Act) to goods 
classifiable in subheadings 5911.31 through 5911.32 fitted with linking 
devices. Customs notes in this regard that the combining of linking 
devices with textile fabrics or felts may constitute an assembly, in which 
case § 334(b)(1)(D) would apply to determine the country of origin. 
Accordingly, the proposed tariff shift rule for subheadings 5911.10 
through 5911.40 has been modified as set forth below (1) by setting 
forth a rule separately both for subheading 5911.10 through 5911.20 
and for subheading 5911.40 and with no change in substance and (2) by 
including two separate rules for subheadings 5911.31 through 5911.32, 
the first of which follows the originally proposed rule and the second of 
which is intended to cover goods incorporating such linking devices. 


Subheading 5911.90: 


On further review of the three tariff shift rules proposed for subhead- 
ing 5911.90, Customs has determined that the first and third rules over- 
lap in terms of goods covered. The first rule is for “goods of yarn, rope, 
cord, braid” and thus includes made up articles which, using normal 


classification principles, would be considered to be “of” the named 
materials. The third rule specifically covers goods which are made up 
articles. To eliminate this overlap, the third tariff shift rule for subhead- 
ing 5911.90 has been modified as set forth below by the addition of an 
exception clause for goods subject to the first tariff shift rule. 


Headings 6501 and 6503: 


Headings 6501 and 6503 cover goods of felt. When the proposed tariff 
shift rules for these headings were drafted, Customs inadvertently 
included, in the exception clause in the second tariff shift rule for each 
heading, a reference to heading 5603 which covers nonwovens; the ref- 
erence should have been to heading 5602 which provides for felts. 
Accordingly, the second tariff shift rule for each of these headings has 
been modified as set forth below to correct this error. 


ISSUANCE OF RULINGS DURING THE INTERIM PERIOD 


Although this final rule action is effective 30 days after its publication 
in the Federal Register, Customs notes that the final regulatory provi- 
sions set forth herein that implement the provisions of section 334 of 
the Act apply to goods entered, or withdrawn from warehouse, for con- 
sumption on or after July 1, 1996, in keeping with the effective date set 
forth in section 334. Customs recognizes that the realities of the textile 
and apparel trade often require sourcing and production decisions long 
in advance of the ultimate date of importation of the goods. In order to 
ensure that prospective importers may have appropriate advance guid- 
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ance regarding the Customs interpretation of the final regulations set 
forth in this document, Customs has determined that the Customs rul- 
ing program should accommodate ruling requests regarding those reg- 
ulatory texts during the interim period between the effective date of this 
final rule action and the applicability date for the regulatory texts 
rather than only after the section 334(b) provisions take effect. Accord- 
ingly, Customs will accept requests for rulings on the regulatory texts 
set forth herein, submitted in accordance with the provisions of Part 
177 of the Customs Regulations (19 CFR Part 177), commencing 30 
days after the date of publication of this final rule document in the Fed- 
eral Register. 


CONCLUSION 


Accordingly, based on the comments received and the analysis of 
those comments and based on the additional considerations as dis- 
cussed above, Customs believes that the proposed regulatory amend- 
ments should be adopted as a final rule with certain changes thereto as 
discussed above and set forth below. As a consequence of the adoption of 
these substantive regulatory amendments, this document also includes 
an appropriate update of the list of information collection approvals 
contained in § 178.2 of the Customs Regulations (19 CFR 178.2). 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. 
Accordingly, the amendments are not subject to the regulatory analysis 
or other requirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


The collection of information requirements contained in these final 
regulations have been reviewed and approved by the Office of Manage- 
ment and Budget in accordance with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507) under control number 1515-0207. The estimated 
average annual burden associated with this collection is 1.5 hours per 
respondent or recordkeeper. Comments concerning the accuracy of this 
burden estimate and suggestions for reducing this burden should be 
directed to the U.S. Customs Service, Paperwork Management Branch, 
Room 6316, 1301 Constitution Avenue, N.W., Washington, DC 20229, 
or the Office of Management and Budget, Attention: Desk Officer for 
the Department of the Treasury, Office of Information and Regulatory 
Affairs, Washington, DC 20503. 
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The principal author of this document was Francis W. Foote, Office of 
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from other offices participated in its development. 


LisT OF SUBJECTS 

19 CFR Part 10 

Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements. 
19 CFR Part 12 

Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements, Textiles and textile products. 
19 CFR Part 102 

Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 
19 CFR Part 178 

Collections of information, Paperwork requirements, Reporting and 
recordkeeping requirements. 

AMENDMENTS TO THE REGULATIONS 


Accordingly, for the reasons stated above, Parts 10, 12, 102 and 178, 
Customs Regulations (19 CFR Parts 10, 12, 102 and 178), are amended 
as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general authority citation for Part 10 and the specific author- 
ity citations for §§ 10.191-10.198 continue to read, and a specific 
authority citation for §§ 10.25 and 10.26 is added to read, as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1821, 1481, 1484, 1498, 1508, 1623, 
1624, 3314; 

* * * ok * * * 


Sections 10.25 and 10.26 also issued under 19 U.S.C. 3592; 
* * * * * kK 


* 


Sections 10.191-10.198 also issued under 19 U.S.C. 2701 et seq.; 
* ok cS * * Bo * 


2. Sections 10.25 and 10.26 are added under the heading “Articles 
assembled abroad with United States components” to read as follows: 


§ 10.25 Textile components cut to shape in the United States 
and assembled abroad. 

Where a textile component is cut to shape (but not to length, width, or 
both) in the United States from foreign fabric and exported to another 
country, territory, or insular possession for assembly into an article that 
is then returned to the United States and entered, or withdrawn from 
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warehouse, for consumption on or after July 1, 1996, the value of the 
textile component shall not be included in the dutiable value of the 
article. For purposes of determining whether a reduction in the dutiable 
value of an imported article may be allowed under this section: 

(a) The terms “textile component” and “fabric” have reference only 
to goods covered by the definition of “textile or apparel product” set 
forth in § 102.21(b)(4) of this chapter; 

(b) The operations performed abroad on the textile component shall 
conform to the requirements and examples set forth in § 10.16 insofar 
as they may be applicable to a textile component; and 

(c) The valuation and documentation provisions of §§ 10.17, 10.18, 
10.21 and 10.24 shall apply. 


§ 10.26 Articles assembled or processed in a beneficiary 
country in whole of U.S. components or ingredients; 
articles assembled in a beneficiary country from textile 
components cut to shape in the United States. 


(a) No article (except a textile article, apparel article, or petroleum, or 
any product derived from petroleum, provided for in heading 2709 or 
2710, Harmonized Tariff Schedule of the United States (HTSUS)) shall 
be treated as a foreign article or as subject to duty: 

(1) If the article is assembled or processed in a beneficiary country in 
whole of fabricated components that are a product of the United States; 
or 

(2) If the article is processed in a beneficiary country in whole of 
ingredients (other than water) that are a product of the United States; 
and 

(3) Neither the fabricated components, materials or ingredients after 
their exportation from the United States, nor the article before its 
importation into the United States, enters into the commerce of any 
foreign country other than a beneficiary country. 

(b) No article (except a textile or apparel product) entered, or with- 
drawn from warehouse, for consumption on or after July 1, 1996, shall 
be treated as a foreign article or as subject to duty: 

(1) Ifthe article is assembled in a beneficiary country in whole of tex- 
tile components cut to shape (but not to length, width, or both) in the 
United States from foreign fabric; or 

(2) If the article is assembled in a beneficiary country in whole of both 
textile components described in paragraph (b)(1) of this section and 
components that are products of the United States; and 

(3) Neither the components after their exportation from the United 
States, nor the article before its importation into the United States, 
enters into the commerce of any foreign country other than a benefi- 
ciary country. 

(c) For purposes of this section: 

(1) The terms “textile article”, “apparel article”, and “textile or 
apparel product” cover all articles, other than footwear and parts of 
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footwear, that are classifiable in an HTSUS subheading which carries a 
textile and apparel category number designation; 

(2) The term “beneficiary country” has the meaning set forth in 
§ 10.191(b)(1); and 

(3) A component, material, ingredient, or article shall be deemed t 
have not entered into the commerce of any foreign country other than a 
beneficiary country if: 

(i) The component, material, or ingredient was shipped directly from 
the United States to a beneficiary country, or the article was shipped 
directly to the United States from a beneficiary country, without pass- 
ing through the territory of any non-beneficiary country; or 

(ii) Where the component, material, ingredient, or article passed 
through the territory of a non-beneficiary country while en route to a 
beneficiary country or the United States: 

(A) The invoices, bills of lading, and other shipping documents per- 
taining to the component, material, ingredient, or article show a benefi- 
ciary country or the United States as the final destination and the 
component, material, ingredient, or article was neither sold at whole- 
sale or retail nor subjected to any processing or other operation in the 
non-beneficiary country; or 

(B) The component, material, ingredient, or article remained under 
the control of the customs authority of the non-beneficiary country and 
was not subjected to operations in that non-beneficiary country other 
than loading and unloading and activities necessary to preserve the 
component, material, ingredient, or article in good condition. 

3. In § 10.195, paragraphs (d) and (e) are redesignated as paragraphs 
(e) and (f) respectively and a new paragraph (d) is added to read as 
follows: 


§ 10.195 Country of origin criteria. 
SS * 


* * 


* * * 


(d) Textile components cut to shape in the U.S. The percentage 
referred to in paragraph (c) of this section may be attributed in whole or 
in part to the cost or value of a textile component that is cut to shape 
(but not to length, width, or both) in the U.S. (including the Common- 
wealth of Puerto Rico) from foreign fabric and exported to a beneficiary 
country for assembly into an article that is then returned to the U.S. and 
entered, or withdrawn from warehouse, for consumption on or after 
July 1, 1996. For purposes of this paragraph, the terms “textile compo- 
nent” and “fabric” have reference only to goods covered by the defini- 
tion of “textile or apparel product” set forth in § 102.21(b)(4) of this 
chapter. 


* * * * * * * 
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PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for Part 12 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
* 


* * * * * * 


Sections 12.130 and 12.131 also issued under 7 U.S.C. 1854; 
* ok SS * * * 


= 

2. In § 12.130: 

a. the last sentence of paragraph (b) is amended by adding after “Mex- 
ico” the words “, and the origin of textile and apparel products covered 
by § 102.21 of this chapter,”; 

b. the last sentence of the introductory text of paragraph (d) is 
amended by adding after “Mexico” the words “, and the origin of textile 
and apparel products covered by § 102.21 of this chapter,”; and 

c. the introductory text of paragraph (e)(1) is amended by adding 
after “Mexico” the words “and except for textile and apparel products”. 


PART 102—RULES OF ORIGIN 
1. The authority citation for Part 102 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314, 3592. 

2. Section 102.0 is amended by removing the word “This” at the 
beginning of the first sentence and adding, in its place, the words 
“Except in the case of goods covered by § 102.21, this” and by adding a 
sentence at the end to read as follows: 


§ 102.0 Scope. 


* * * The rules for determining the country of origin of textile and 
apparel products set forth in § 102.21 apply for the foregoing purposes 
and for the other purposes stated in that section. 

3. Section 102.11 is amended by adding an introductory paragraph 
before paragraph (a) to read as follows: 


§ 102.11 General rules. 


The following rules shall apply for purposes of determining the coun- 
try of origin of imported goods other than textile and apparel products 
covered by § 102.21. 

* * 


* of * * * 


4. Section 102.21 is added to read as follows: 


§ 102.21 Textile and apparel products. 


(a) Applicability. Except for purposes of determining whether goods 
originate in Israel or are the growth, product, or manufacture of Israel, 
and except as otherwise provided for by statute, the provisions of this 
section shall control the determination of the country of origin of 
imported textile and apparel products for purposes of the Customs laws 
and the administration of quantitative restrictions. The provisions of 
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this section shall apply to goods entered, or withdrawn from warehouse, 
for consumption on or after July 1, 1996. 

(b) Definitions. The following terms shall have the meanings indi- 
cated when used in this section: 

(1) Country of origin. The term “country of origin” means the coun- 
try, territory, or insular possession in which a good originates or of 
which a good is the growth, product, or manufacture. 

(2) Fabric-making process. A “fabric-making process” is any 
manufacturing operation that begins with polymers, fibers, filaments 
(including strips), yarns, twine, cordage, rope, or fabric strips and 
results in a textile fabric. 

(3) Knit to shape. The term “knit to shape” applies to any good of 
which 50 percent or more of the exterior surface area is formed by major 
parts that have been knitted or crocheted directly to the shape used in 
the good, with no consideration being given to patch pockets, appliques, 
or the like. Minor cutting, trimming, or sewing of those major parts will 
not affect the determination of whether a good is “knit to shape.” 

(4) Major parts. The term “major parts” means integral components 
of a good but does not include collars, cuffs, waistbands, plackets, pock- 
ets, linings, paddings, trim, accessories, or similar parts. 

(5) Textile or apparel product. A “textile or apparel product” is any 
good classifiable in Chapters 50 through 63, Harmonized Tariff Sched- 
ule of the United States (HTSUS), and any good classifiable under one 
of the following HTSUS headings or subheadings: 


3005.90 6503 
3921.12.15 6504 
3921.13.15 6505.90 
3921.90.2550 6601.10-99 
4202.12.40-80 7019.10.15 
4202.22.40-80 7019.10.28 
4202.32.40-95 7019.20 
4202.92.15-30 8708.21 
4202.92.60-90 8804 
6405.20.60 9113.90.40 
6406.10.77 9404.90.10 
6406.10.90 9404.90.80-95 
6406.99.15 9502.91 

6501 9612.10.9010 
6502 


(6) Wholly assembled. The term “wholly assembled” when used with 
reference to a good means that all components, of which there must be 
at least two, preexisted in essentially the same condition as found in the 
finished good and were combined to form the finished good in a single 
country, territory, or insular possession. Minor attachments and minor 
embellishments (for example, appliques, beads, spangles, embroidery, 
buttons) not appreciably affecting the identity of the good, and minor 
subassemblies (for example, collars, cuffs, plackets, pockets), will not 
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affect the status of a good as “wholly assembled” in a single country, ter- 
ritory, or insular possession. 

(c) General rules. Subject to paragraph (d) of this section, the country 
of origin of a textile or apparel product shall be determined by sequen- 
tial application of paragraphs (c)(1) through (5) of this section and, in 
each case where appropriate to the specific context, by application of 
the additional requirements or conditions of §§ 102.12 through 102.19 
of this part. 

(1) The country of origin of a textile or apparel product is the single 
country, territory, or insular possession in which the good was wholly 
obtained or produced. 

(2) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1) of this section, the country of ori- 
gin of the good is the single country, territory, or insular possession in 
which each foreign material incorporated in that good underwent an 
applicable change in tariff classification, and/or met any other require- 
ment, specified for the good in paragraph (e) of this section. 

(3) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1) or (2) of this section: 

(i) If the good was knit to shape, the country of origin of the good is the 
single country, territory, or insular possession in which the good was 
knit; or 

(ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 
through 6306, and 6308, and subheadings 6209.20.5040, 6307.10, 
6307.90, and 9404.90, ifthe good was not knit to shape and the good was 
wholly assembled in a single country, territory, or insular possession, 
the country of origin of the good is the country, territory, or insular pos- 
session in which the good was wholly assembled. 

(4) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1), (2) or (3) of this section, the 
country of origin of the good is the single country, territory, or insular 
possession in which the most important assembly or manufacturing 
process occurred. 

(5) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1), (2), (3) or (4) of this section, the 
country of origin of the good is the last country, territory, or insular pos- 
session in which an important assembly or manufacturing process 
occurred. 

(d) Treatment of sets. Where a good classifiable in the HTSUS as a set 
includes one or more components that are textile or apparel products 
and a single country of origin for all of the components of the set cannot 
be determined under paragraph (c) of this section, the country of origin 
of each component of the set that is a textile or apparel product shall be 
determined separately under paragraph (c) of this section. 

(e) Specific rules by tariff classification. The following rules shall 
apply for purposes of determining the country of origin of a textile or 
apparel product under paragraph (c)(2) of this section: 
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Tariff shift and/or other requirements 





3005.90 


3921.12.15 
3921.13.15 
3921.90.2550 


4202.12.40-4202.12.80 .... 


4202.22.40-4202.22.80 .... 


4202.32.40-4202.32.95 .... 


4202.92.15-4202.92.30 .... 


4202.92.60-4202.92.90 .... 


If the good contains pharmaceutical substances, a change 
to subheading 3005.90 from any other heading; or 

If the good does not contain pharmaceutical substances, a 
change to subheading 3005.90 from any other heading, 
except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5601 through 5603, 5801 through 
5804, 5806, 5809, 5903, 5906 through 5907, and 6001 
through 6002. 

A change to subheading 3921.12.15 from any other head- 


ing. 

A change to subheading 3921.13.15 from any other head- 
ing. 

A change to subheading 3921.90.2550 from any other 
heading. 

A change to subheading 4202.12.40 through 4202.12.80 
from any other heading, provided that the change is the 
result of the good being wholly assembled in a single 
country, territory, or insular possession. 

A change to subheading 4202.22.40 through 4202.22.80 
from any other heading, provided that the change is the 
result of the good being wholly assembled in a single 
country, territory, or insular possession. 

A change to subheading 4202.32.40 through 4202.32.95 
from any other heading, provided that the change is the 
result of the good being wholly assembled in a single 
country, territory, or insular possession. 

A change to subheading 4202.92.15 through 4202.92.30 
from any other heading, provided that the change is the 
result of the good being wholly assembled in a single 
country, territory, or insular possession. 

A change to subheading 4202.92.60 through 4202.92.90 
from any other heading, provided that the change is the 
result of the good being wholly assembled in a single 
country, territory, or insular possession. 

A change to heading 5001 through 5002 from any other 
chapter. _ 

A change to heading 5003 from any other heading, pro- 
vided that the change is the result of garnetting. If the 
change to heading 5003 is not the result of garnetting, 
the country of origin of the good is the country of origin 
of the good prior to its becoming waste. 

(1) If the good is of staple fibers, a change to heading 5004 
through 5006 from any heading outside that group, pro- 
vided that the change is the result of a spinning process. 

(2) If the good is of filaments, a change to heading 5004 
through 5006 from any heading outside that group, pro- 
vided that the change is the result of an extrusion pro- 
cess. 

A change to heading 5007 from any other heading, pro- 
vided that the change is the result of a fabric-making 
process. 

A change to heading 5101 through 5103 from any other 
chapter. 
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Tariff shift and or other requirements 


A change to heading 5104 from any other heading. 

A change to heading 5105 from any other chapter. 

Achange to heading 5106 through 5110 from any heading 
outside that group, provided that the change is the 
result of a spinning process. 

Achange to heading 5111 through 5113 from any heading 
outside that group, provided that the change is the 
result of a fabric-making process. 

A change to heading 5201 from any other chapter. 

A change to heading 5202 from any other heading, pro- 
vided that the change is the result of garnetting. If the 
change to heading 5202 is not the result of garnetting, 
the country of origin of the good is the country of origin 
of the good prior to its becoming waste. 

A change to heading 5203 from any other chapter. 

5204-5207 Achange to heading 5204 through 5207 from any heading 
outside that group, provided that the change is the 
result of a spinning process. 

5208-5212 Achange to heading 5208 through 5212 from any heading 
outside that group provided the change is the result of 
a fabric-making process. 

5301-5305 (1) Except for waste, a change to heading 5301 through 
5305 from any other chapter. 

(2) For waste, achange to heading 5301 through 5305 from 
any heading outside that group, provided that the 
change is the result of garnetting. If the change is not 
the result of garnetting, the country of origin of the good 
is the country of origin of the good prior to its becoming 
waste. 

Achange to heading 5306 through 5307 from any heading 
outside that group, provided that the change is the 
result of a spinning process. 

(1) Except for paper yarns, a change to heading 5308 from 
any other heading, provided that the change is the result 
of a spinning process. 

(2) For paper yarns, a change to heading 5308 from any 
other heading, except from heading 4707, 4801 through 
4806, 4811, and 4818. 

5309-5311 Achange to heading 5309 through 5311 from any heading 
outside that group, provided that the change is the 
result of a fabric-making process. 

5401-5406 A change to heading 5401 through 5406 from any other 
heading, provided that the change is the result of an 
extrusion process. 

5407-5408 Achange to heading 5407 through 5408 from any heading 
outside that group, provided that the change is the 
result of a fabric-making process. 

5501-5502 A change to heading 5501 through 5502 from any other 
chapter, provided that the change is the result of an 
extrusion process. 

5503-5504 A change to heading 5503 through 5504 from any other 
chapter, except from Chapter 54. 
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Tariff shift and/or other requirements 


A change to heading 5505 from any other heading, pro- 
vided that the change is the result of garnetting. If the 
change is not the result of garnetting, the country of ori- 
gin of the good is the country of origin of the good prior 
to its becoming waste. 

5506-5507 A change to heading 5506 through 5507 from any other 
chapter, except from Chapter 54. 

5508-5511 A change to heading 5508 through 5511 from any heading 
outside that group, provided that the change is the 
result of a spinning process. 

A change to heading 5512 through 5516 from any heading 
outside that group, provided that the change is the 
result of a fabric-making process. 

(1) A change to wadding of heading 5601 from any other 
heading, except from heading 5105, 5203, and 5501 
through 5507. 

(2) A change to flock, textile dust, mill neps, or articles of 
wadding, of heading 5601 from any other heading or 
from wadding of heading 5601. 

A change to heading 5602 through 5603 from any heading 
outside that group, provided that the change is the 
result of a fabric-making process. 

(1) If the textile component is of continuous filaments, 
including strips, a change of those filaments, including 
strips, to heading 5604 from any other heading, except 
from heading 5001 through 5007, 5401 through 5408, 
and 5501 through 5502, and provided that the change is 
the result of an extrusion process. 

(2) If the textile component is of staple fibers, a change of 
those fibers to heading 5604 from any other heading, 
except from heading 5004 through 5006, 5106 through 
5110, 5204 through 5207, 5306 through 5308, and 5508 
through 5511, and provided that the change is the result 
of a spinning process. 

5605-5606 If the good is of continuous filaments, including strips, a 
change of those filaments, including strips, to heading 
5605 through 5606 from any other heading, except from 
heading 5001 through 5007, 5401 through 5408, and 
5501 through 5502, and provided that the change is the 
result of an extrusion process; or 

If the good is of staple fibers, a change of those fibers to 
heading 5605 through 5606 from any other heading, 
except from heading 5106 through 5110, 5204 through 
5207, 5306 through 5308, and 5508 through 5511, and 
provided that the change is the result of a spinning pro- 
cess. 

If the good is of continuous filaments, including strips, a 
change of those filaments, including strips, to heading 
5607 from any other heading, except from heading 5001 
through 5007, 5401 through 5406, and 5501 through 
5511, and provided that the change is the result of an 
extrusion process; or 








34 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 37, SEPTEMBER 13, 1995 





Tariff shift and/or other requirements 


If the good is of staple fibers, a change of those fibers to 
heading 5607 from any other heading, except from head- 
ing 5106 through 5110, 5204 through 5207, 5306 
through 5308, and 5508 through 5511, and provided 
that the change is the result of a spinning process. 

(1) A change to netting of heading 5608 from any other 
heading, except from heading 5804, and provided that 
the change is the result of a fabric-making process. 

(2) Achange to fishing nets or other made up nets of head- 
ing 5608: 

(a) If the good does not contain nontextile attachments, 
from any other heading, except from heading 5804 and 
6002, and provided that the change is the result of a fab- 
ric-making process; or 

(b) If the good contains nontextile attachments, from any 
heading, including a change from another good of head- 
ing 5608, provided that the change is the result of the 
good being wholly assembled in a single country, terri- 
tory, or insular possession. 

(1) If of continuous filaments, including strips, the coun- 
try of origin of a good classifiable under heading 5609 is 
the country, territory, or insular possession in which 
those filaments, including strips, were extruded. 

(2) Ifof staple fibers, the country of origin of a good classifi- 
able under heading 5609 is the country, territory, or 
insular possession in which those fibers were spun into 
yarns. 

5701-5705 A change to heading 5701 through 5705 from any other 
chapter. 

5801-5803 A change to heading 5801 through 5803 from any other 
heading, including a heading within that group, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, and 6002, and provided that the change 
is the result of a fabric-making process. 

A change to subheading 5804.10 from any other heading, 
except from heading 5608, and provided that the change 
is the result of a fabric-making process. 

Achangeto subheading 5804.21 through 5804.30 from any 
other heading, provided that the change is the result of 
a fabric-making process. 

A change to heading 5805 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, and 5512 
through 5516, and provided that the change is the result 
of a fabric-making process. 

A change to heading 5806 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, and 5801 through 5803, and provided 
that the change is the result of a fabric-making process. 
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The country of origin of a good classifiable under heading 
5807 is the country, territory, or insular possession in 
which the fabric comprising the good was formed by a 
fabric-making process. 

(1) If the good is of continuous filaments, including strips, 
a change of those filaments, including strips, to sub- 
heading 5808.10 from any other heading, except from 
heading 5001 through 5007, 5401 through 5406, 5501 
through 5502, and 5604 through 5607, and provided 
that the change is the result of an extrusion process. 

(2) If the good is of staple fibers, a change of those fibers 
to heading 5808.10 from any other heading, except from 
heading 5106 through 5113, 5204 through 5212, 5306 
through 5311, 5401 through 5408, 5508 through 5516, 
and 5604 through 5607, and provided that the change is 
the result of a spinning process. 

5808.90 (1) For ornamental fabric trimmings, a change to subhead- 
ing 5808.90 from any other chapter, except from heading 
5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, and 5512 through 
5516, and provided that the change is the result of a fab- 
ric-making process. 

(2) For nonfabric ornamental trimmings: 

(a) If the trimming is of continuous filaments, including 
strips, a change to subheading 5808.90 from any other 
heading, except from heading 5001 through 5007, 5401 
through 5408, 5501 through 5502, and 5604 through 
5607, and provided that the change is the result of an 
extrusion process; or 

(b) Ifthe trimming is of staple fibers, a change to subhead- 
ing 5808.90 from any other heading, except from head- 
ing 5106 through 5113, 5204 through 5212, 5306 
through 5311, 5401 through 5408, 5508 through 5516, 
and 5604 through 5607, and provided that the change is 
the result of a spinning process. 

(3) For tassels, pompons and similar articles: 

(a) If the good has been wholly assembled in a single coun- 
try, territory, or insular possession, a change to sub- 
heading 5808.90 from any other heading; 

(b) If the good has not been wholly assembled in a single 
country, territory, or insular possession and the good is 
of staple fibers, a change to subheading 5808.90 from 
any other heading, except from heading 5004 through 
5006, 5106 through 5110, 5204 through 5207, 5306 
through 5308, and 5508 through 5511, and 5604 
through 5607, and provided that the change is the result 
of a spinning process; or 

(c) If the good has not been wholly assembled in a single 
country, territory, or insular possession and the good is 
of filaments, including strips, a change to subheading 
5808.90 from any other heading, except from heading 
5001 through 5007, 5401 through 5406, and 5501 
through 5502, and provided that the change is the result 
of an extrusion process. 
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A change to heading 5809 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5801 through 5802, 5804, and 5806, and 
provided that the change is the result of a fabric-making 
process. 

5810.10 The country of origin of goods of subheading 5810.10 is the 
single country, territory, or insular possession in which 
the embroidery was performed. 

5810.91-5810.99 (1) For embroidered fabric, the country of origin is the 
country, territory, or insular possession in which the 
fabric was produced by a fabric-making process. 

(2) For embroidered badges, emblems, insignia, and the 
like, comprised of multiple components, the country of 
origin is the place of assembly, provided that the change 
is the result of the good being wholly assembled in a 
single country, territory, or insular possession. 

(3) For embroidered badges, emblems, insignia, and the 
like, not comprised of multiple components, a change to 
subheading 5810.91 through 5810.99 from any other 
chapter, except from heading 5007, 5111 through 5113, 
5208 through 5212, 5309 through 5311, 5407 through 
5408, 5512 through 5516, 5602 through 5603, 5608, 
5903, 5907, 6001 through 6002, and provided that the 
change is the result of a fabric-making process. 

The country of origin of a good classifiable under heading 
5811 is the country, territory, or insular possession in 
which the fabric comprising the good was formed by a 
fabric-making process. 

A change to heading 5901 through 5903 from any other 
heading, including a heading within that group, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5803, 5806, 5808, and 6002, and provided 
that the change is the result of a fabric-making process. 

(1) For goods that have been wholly assembled by means 
of a lamination process, a change to heading 5904 from 
any other heading, provided that the change is the result 
of the good being wholly assembled in a single country, 
territory, or insular possession. 

(2) For all other goods, the country of origin of the good will 
be determined by application of § 102.21(c)(4) or, if the 
country of origin cannot be determined under that sec- 
tion, by application of § 102.21(c)(5). 

A change to heading 5905 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5603, 5803, 5806, 5808, and 6002, and 
provided that the change is the result of a fabric-making 
process. 
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5906-5907 A change to heading 5906 through 5907 from any other 
chapter, except from heading 5007, 5111 through 5113, 
5208 through 5212, 5309 through 5311, 5407 through 
5408, 5512 through 5516, 5803, 5806, 5808, and 6002, 
and provided that the change is the result of a fabric- 
making process. 

(1) Except for yarns, twine, cord, and braid, a change to 
heading 5908 from any other heading, except from head- 
ing 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 
5801 through 5802, 5806, 5808, and 6001 through 6002. 

(2) For yarns, twine, cord, and braid: 

(a) If the good is of continuous filaments, including strips, 
achange to heading 5908 from any other heading, except 
from heading 5001 through 5007, 5401 through 5406, 
and 5501 through 5502, and provided that the change is 
the result of an extrusion process; or 

(b) If the good is of staple fibers, a change to heading 5908 
from any other heading, except from heading 5106 
through 5110, 5204 through 5207, 5306 through 5308, 
and 5508 through 5511, and 5605 through 5607, and 
provided that the change is the result of a spinning pro- 
cess. 

A change to heading 5909 from any other chapter, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5603, 5801 through 5804, 5806, 5808, and 
6001 through 6002, and provided that the good does not 
contain armor or accessories of nontextile material and 
provided that the change is the result of a fabric-making 
process; or 

A change to textile hosepiping with armor or accessories 
of nontextile material, of heading 5909, from any head- 
ing, including a change from another good of heading 
5909, provided that the change is the result of the good 
being wholly assembled in a single country, territory, or 
insular possession. 

(1) For belts and belting of braid, rope, or cord: 

(a) If the good is of continuous filaments, including strips, 
achange of those filaments, including strips, to heading 
5910 from any other heading, except from heading 5001 
through 5006, 5401 through 5406, and 5501 through 
5502, and provided that the change is the result of an 
extrusion process; or 

(b) If the good is of staple fibers, a change of those fibers 
to heading 5910 from any other heading, except from 
heading 5106 through 5110, 5204 through 5207, 5306 
through 5308, and 5508 through 5511, and provided 
that the change is the result of a spinning process. 

(2) For fabric belting and belts, not braids and not com- 
bined with nontextile components, whether or not rein- 
forced with metal or other material, a change to heading 
5910 from any other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, 5808 through 
5809, and 6001 through 6002, and provided the change 
is the result of a fabric-making process. 
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(3) For fabric belts, including belts of braided materials, 
combined with nontextile components, whether or not 
reinforced with metal or other material, a change to 
heading 5910 from any heading, includinga change from 
another good of heading 5910, provided that the change 
is the result of the good being wholly assembled in a 
single country, territory, or insular possession. 

911.10-5911.20 Achangetosubheading 5911.10 through 5911.20 from any 

other heading, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 through 5603, 
5801 through 5804, 5806, and 6001 through 6002, and 
provided that the change is the result of a fabric-making 
process. 

5911.31-5911.32 (1) For goods not combined with nontextile components, a 
change to subheading 5911.31 through 5911.32 from 
any other heading, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5602 through 
5603, 5801 through 5804, 5806, and 6001 through 6002, 
and provided that the change is the result of a fabric- 
making process. 

(2) For goods combined with nontextile components, a 
change to subheading 5911.31 through 5911.32 from 
any other heading, provided that the changeis the result 
of the good being wholly assembled in single country, 
territory, or insular possession. 

A change to subheading 5911.40 from any other heading, 
except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5602 through 5603, 5801 through 
5804, 5806, and 6001 through 6002, and provided that 
the change is the result of a fabric-making process. 

(1) For goods of yarn, rope, cord, or braid: 

(a) If the good is of continuous filaments, including strips, 
a change of those filaments, including strips, to sub- 
heading 5911.90 from any other heading, except from 
heading 5001 through 5006, 5401 through 5406, and 
5501 through 5502, and provided that the change is the 
result of an extrusion process; or 

(b) If the good is of staple fibers, a change of those fibers 
to subheading 5911.90 from any other heading, except 
from heading 5106 through 5110, 5204 through 5207, 
5306 through 5308, and 5508 through 5511, and pro- 
vided that the change is the result of a spinning process. 

(2) If the good is a fabric, a change to subheading 5911.90 
from any other heading, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5602 through 
5603, 5801 through 5804, 5806, 5809, and 6001 through 
6002, and provided that the change is the result of a fab- 
ric-making process. 
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(3) If the good is a made up article other than a good of 
yarn, rope, cord, or braid, a change to subheading 
5911.90 from any heading, including a change from 
another good of heading 5911, provided that the change 
is the result of the good being wholly assembled in a 
single country, territory, or insular possession. 

6001-6002 Achange to heading 6001 through 6002 from any heading 

outside that group, provided that the change is the 
result of a fabric-making process. 

6101-6117 (1) If the good is not knit to shape and consists of two or 
more component parts, a change to an assembled good 
of heading 6101 through 6117 from unassembled com- 
ponents, provided that the change is the result of the 
good being wholly assembled in a single country, terri- 
tory, or insular possession. 

(2) If the good is not knit to shape and does not consist of 
two or more component parts, a change to heading 6101 
through 6117 from any heading outside that group, 
except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5806, 5809 through 5811, 5903, 
5906 through 5907, and 6001 through 6002, and sub- 
heading 6307.90, and provided that the change is the 
result of a fabric-making process. 

(3) If the good is knit to shape, a change to heading 6101 
through 6117 from any heading outside that group, pro- 
vided that the knit-to-shape components are knit in a 
single country, territory, or insular possession. 

(1) If the good consists of two or more component parts, a 
change to an assembled good of heading 6201 through 
6208 from unassembled components, provided that the 
change is the result of the good being wholly assembled 
in a single country, territory, or insular possession. 

(2) If the good does not consist of two or more component 
parts, a change to heading 6201 through 6208 from any 
heading outside that group, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5806, 5809 through 5811, 
5903, 5906 through 5907, and 6217, and subheading 
6307.90, and provided that the change is the result of a 
fabric-making process. 

6209.10.0000-6209.20.5035 (1) Ifthe good consists of two or more component parts, a 
change to an assembled good of subheading 
6209.10.0000 through 6209.20.5035 from unassembled 
components, provided that the change is the result of 
the good being wholly assembled in a single country, ter- 
ritory, or insular possession. 

(2) If the good does not consist of two or more component 
parts, a change to subheading 6209.10.0000 through 
6209.20.5035 from any other heading, except from head- 
ing 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 
5602 through 5603, 5801 through 5806, 5809 through 
5811, 5903, 5906 through 5907, and 6217, and subhead- 
ing 6307.90, and provided that the change is the result 
of a fabric-making process. 
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6209.20.5040 The country of origin of a good classifiable in subheading 
6209.20.5040 is the country, territory, or insular posses- 
sion in which the fabric comprising the good was formed 
by a fabric-making process. 

6209.20.5045-6209.90.9000 (1) Ifthe good consists of two or more component parts, a 
change to an assembled good of subheading 
6209.20.5045 through 6209.90.9000 from unassembled 
components, provided that the change is the result of 
the good being wholly assembled in a single country, ter- 
ritory, or insular possession. 

(2) If the good does not consist of two or more component 
parts, a change to subheading 6209.20.5045 through 
6209.90.9000 from any other heading, except from head- 
ing 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 
5602 through 5603, 5801 through 5806, 5809 through 
5811, 5903, 5906 through 5907, and 6217, and subhead- 
ing 6307.90, and provided that the change is the result 
of a fabric-making process. 

6210-6212 (1) If the good consists of two or more component parts, a 
change to an assembled good of heading 6210 through 
6212 from unassembled components, provided that the 
change is the result of the good being wholly assembled 
in a single country, territory, or insular possession. 

(2) If the good does not consist of two or more component 
parts, a change to heading 6210 through 6212 from any 
heading outside that group, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5806, 5809 through 5811, 
5903, 5906 through 5907, 6001 through 6002, and 6217, 
and subheading 6307.90, and provided that the change 
is the result of a fabric-making process. 

6213-6214 The country of origin of a good classifiable under heading 
6213 through 6214 is the country, territory, or insular 
possession in which the fabric comprising the good was 
formed by a fabric-making process. 

6215-6217 (1) If the good consists of two or more component parts, a 
change to an assembled good of heading 6215 through 
6217 from unassembled components, provided that the 
change is the result of the good being wholly assembled 
in a single country, territory, or insular possession. 

(2) If the good does not consist of two or more component 
parts, a change to heading 6215 through 6217 from any 
heading outside that group, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5806, 5809 through 5811, 
5903, 5906 through 5907, and 6217, and subheading 
6307.90, and provided that the change is the result of a 
fabric-making process. 

6301-6306 The country of origin of a good classifiable under heading 
6301 through 6306 is the country, territory, or insular 
possession in which the fabric comprising the good was 
formed by a fabric-making process. 
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The country of origin of a good classifiable under subhead- 
ing 6307.10 is the country, territory, or insular posses- 
sion in which the fabric comprising the good was formed 
by a fabric-making process. 

A change to subheading 6307.20 from any other heading, 
provided that the change is the result of the good being 
wholly assembled in a single country, territory, or insu- 
lar possession. 

The country of origin of a good classifiable under subhead- 
ing 6307.90 is the country, territory, or insular posses- 
sion in which the fabric comprising the good was formed 
by a fabric-making process. 

The country of origin of a good classifiable under heading 
6308 is the country, territory, or insular possession in 
which the woven fabric component of the good was 
formed by a fabric-making process. 

The country of origin of a good classifiable under heading 
6309 through 6310 is the country, territory, or insular 
possession in which the good was last collected and pack- 
aged for shipment. 

6405.20.60 A change to subheading 6405.20.60 from any other head- 
ing, provided that the change is the result of the good 
being wholly assembled in a single country, territory, or 
insular possession. 

6406.10.77 (1) If the good consists of two or more components, a 
change to subheading 6406.10.77 from any other head- 
ing, provided that the change is the result of the good 
being wholly assembled in a single country, territory, or 
insular possession. 

(2) Ifthe good does not consist of two or more components, 
achange to subheading 6406.10.77 from any other head- 
ing, except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5602 through 5603, 5608, 5801 
through 5804, 5806, 5808 through 5810, 5903, 5906 
through 5907, and 6001 through 6002, and provided 
that the change is the result of a fabric-making process. 

6406.10.90 (1) If the good consists of two or more components, a 
change to subheading 6406.10.90 from any other head- 
ing, provided that the change is the result of the good 
being wholly assembled in a single country, territory, or 
insular possession. 

(2) Ifthe good does not consist of two or more components, 
achange to subheading 6406. 10.90 from any other head- 
ing, except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5602 through 5603, 5608, 5801 
through 5804, 5806, 5808 through 5810, 5903, 5906 
through 5907, and 6001 through 6002, and provided 
that the change is the result of a fabric-making process. 

6406.99.15 (1) If the good consists of two or more components, a 
change to subheading 6406.99.15 from any other head- 
ing, provided that the change is the result of the good 
being wholly assembled in a single country, territory, or 
insular possession. 








42 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 37, SEPTEMBER 13, 1995 





Tariff shift and/or other requirements 





6406.99.15 (2) Ifthe good does not consist of two or more components, 
achange to subheading 6406.99.15 from any other head- 
ing, except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5602 through 5603, 5608, 5801 
through 5804, 5806, 5808 through 5810, 5903, 5906 
through 5907, and 6001 through 6002, and provided 
that the change is the result of a fabric-making process. 

(1) If the good consists of two or more components, a 
change to heading 6501 from any other heading, pro- 
vided that the change is the result of the good being 
wholly assembled in a single country, territory, or insu- 
lar possession. 

(2) Ifthe good does not consist of two or more components, 
achange to heading 6501 from any other heading, except 
from heading 5602, and provided that the change is the 
result of a fabric-making process. 

(1) If the good consists of two or more components, a 
change to heading 6502 from any other heading, pro- 
vided that the change is the result of the good being 
wholly assembled in a single country, territory, or insu- 
lar possession. 

(2) Ifthe good does not consist of two or more components, 
achange to heading 6502 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 5808 
through 5810, 5903, 5906 through 5907, and 6001 
through 6002, and provided that the change is the result 
of a fabric-making process. 

(1) If the good consists of two or more components, a 
change to heading 6503 from any other heading, pro- 
vided that the change is the result of the good being 
wholly assembled in a single country, territory, or insu- 
lar possession. 

(2) Ifthe good does not consist of two or more components, 
achange to heading 6503 from any other heading, except 
from heading 5602, and provided that the change is the 
result of a fabric-making process. 

(1) If the good consists of two or more components, a 
change to heading 6504 from any other heading, pro- 
vided that the change is the result of the good being 
wholly assembled in a single country, territory, or insu- 
lar possession. 

(2) If the good does not consist of two or more components, 
achange to heading 6504 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 through 
5212, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 5808 
through 5810, 5903, 5906 through 5907, and 6001 
through 6002, and provided that the change is the result 
of a fabric-making process. 
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6505.90 (1) If the good consists of two or more components, a 
change to subheading 6505.90 from any other heading, 
provided that the change is the result of the good being 
wholly assembled in a single country, territory, or insu- 
lar possession. 

(2) Ifthe good does not consist of two or more components, 
achange to subheading 6505.90 from any other heading, 
except from heading 5007, 5111 through 5113, 5208 
through 5212, 5407 through 5408, 5512 through 5516, 
5602 through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5811, 5903, 5906 through 5907, and 6001 
through 6002, and provided that the change is the result 
of a fabric-making process. 

6601.10-6601.91 Achangeto subheading 6601.10 through 6601.91 from any 
other heading, provided that the change is the result of 
the good being wholly assembled in a single country, ter- 
ritory, or insular possession. 

7019.10.15 (1) If the good is of filaments, a change to subheading 
7019.10.15 from any other heading, provided that the 
change is the result of an extrusion process. 

(2) If the good is of staple fibers, a change to subheading 
7019.10.15 from any other subheading, except from sub- 
heading 7019.10.30 through 7019.10.90 and 7019.31 
through 7019.90, and provided that the change is the 
result of a spinning process. 

7019.10.28 (1) If the good is of filaments, a change to subheading 
7019.10.28 from any other heading, provided that the 
change is the result of an extrusion process. 

(2) If the good is of staple fibers, a change to subheading 
7019.10.28 from any other subheading, except from sub- 
heading 7019.10.30 through 7019.10.90 and 7019.31 
through 7019.90, and provided that the change is the 
result of a spinning process. 

7019.20 A change to subheading 7019.20 from any other heading, 
provided that the change is the result of a fabric-making 
process. . 

8708.21 (1) For seat belts not combined with nontextile compo- 
nents, a change to subheading 8708.21 from any other 
heading, except from heading 5007, 5111 through 5113, 
5208 through 5212, 5309 through 5311, 5407 through 
5408, and 5512 through 5516, and provided that the 
change is the result of a fabric-making process. 

(2) For seat belts combined with nontextile components, a 
change to an assembled good of subheading 8708.21 
from unassembled components, provided that the 
change is the result of the good being wholly assembled 
in a single country, territory, or insular possession. 

(1) If the good consists of two or more component parts, a 
change to an assembled good of heading 8804 from unas- 
sembled components, provided that the change is the 
result of the good being wholly assembled in a single 
country, territory, or insular possession. 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 37, SEPTEMBER 13, 1995 





HTSUS Tariff shift and/or other requirements 





(2) If the good does not consist of two or more component 
parts, a change to heading 8804 from any other heading, 
except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5603, 5801 through 5804, 5806, 
5809 through 5811, 5903, 5906 through 5907, and 6001 
through 6002, and subheading 6307.90, and provided 
that the change is the result of a fabric-making process. 

9113.90.40 (1) If the good consists of two or more component parts, a 
change to an assembled good of subheading 9113.90.40 
from unassembled components, provided that the 
change is the result of the good being wholly assembled 
in a single country, territory, or insular possession. 

(2) If the good does not consist of two or more component 
parts, a change to subheading 9113.90.40 from any 
other heading, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5603, 5801 through 
5802, 5806, 5809, 5903, 5906 through 5907, and 6001 
through 6002, and subheading 6307.90, and provided 
that the change is the result of a fabric-making process. 

9404.90 The country of origin of a good classifiable under subhead- 
ing 9404.90 is the country, territory, or insular posses- 
sion in which the fabric comprising the good was formed 
by a fabric-making process. 

9502.91 Achangetoan assembled good of subheading 9502.91 from 
unassembled components, provided that the change is 
the result of the good being wholly assembled in a single 
country, territory, or insular possession. 


9612.10.9010 A change to subheading 9612.10.9010 from any other 
heading, except from heading 5007, 5111 through 5113, 
5208 through 5212, 5309 through 5311, 5407 through 
5408, 5512 through 5516, 5603, 5806, 5903, 5906 
through 5907, and 6002, and provided that the change 
is the result of a fabric-making process. 
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PART 178—APPROVAL OF INFORMATION 
COLLECTION REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by adding to the table a new listing for 
§ 10.25 to read as follows: 


§ 178.2 Listing of OMB control numbers. 


19 CFR Section 





Description OMB Control No. 





ok 3 


Declaration by foreign assembler and endorse- 1515-20207 
ment by importer that articles were assembled 
in whole or in part from textile components cut 
to shape in the U.S. 


* * * * 





GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 16, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, September 5, 1995 (60 FR 46188)] 








U.S. Customs Service 


General Notices 


NOTICE TO TEST THE USE OF RECONCILIATION FOR 
ADJUSTMENTS MADE TO THE PRICE OF IMPORTED 
MERCHANDISE BY RELATED PARTY COMPANIES UNDER 
26 U.S.C. 482 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final notice. 


SUMMARY: This notice announces Customs plan to conduct a test 
regarding the use of reconciliation for those related party importers 
which have reason to believe upward adjustments may be made to the 
price of imported merchandise for tax purposes pursuant to 26 U.S.C. 
482. This notice invites public participation in the test, and set outs the 
eligibility requirements for voluntary participation in the testing of 
reconciliation, for this purpose, and describes the basis on which Cus- 
toms will select participants. 


DATES: The test will commence no earlier than October 1, 1995, and 
will run until December 31, 1996. To participate in this reconciliation 
test, the application must be filed and approved by Customs on or before 
October 1, 1995. 


ADDRESSES: To be considered for voluntary participation in this test 
applications should be submitted to Mr. William F. Inch, Director, Office 
of Regulatory Audit, Office of Strategic Trade, U.S. Customs Service, 
1301 Constitution Avenue, N.W, Room 2311, Washington, DC 
20229-0001. 


FOR FURTHER INFORMATION CONTACT: Matthew Krimski 
202-927-0411. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


SECTION 1059A OF THE INTERNAL REVENUE CODE 


Section 1059A of the Internal Revenue Code provides that in related 
party transactions the amount of any costs— 

(1) which are taken into account in computing the basis or inventory 
cost of such property by the purchaser, and 
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(2) which are also taken into account in computing the customs value 
of such property shall not, for purposes of computing such basis or 
inventory cost for purposes of this chapter, be greater than the amount 
of such costs taken into account in computing such customs value. 

The legislative history of section 1059A indicates that Congress 
intended to preclude the “whipsaw” effect on U.S. revenue which occurs 
when a party is allowed to claim a price for “computing the customs 
value of such property by the purchaser” that is lower than the price 
claimed for tax purposes. 

When section 1059A was enacted, Congress was aware that the Cus- 
toms value statute recently had been amended to make price paid the 
critical cost factor taken into account by the Customs Service in valuing 
goods for duty purposes. The legislative history of section 1059A also 
indicates that Congress wanted section 1059A to address this situation 
by attempting to place a ceiling on “the amount of any [such] costs” that 
can be claimed for tax purposes. All of the applicable legislative reports 
indicate, without exception, that Congress intended that section 1059A 
would instill some uniformity on the amount of costs which may be 
claimed to the IRS for tax purposes by limiting the amount of such costs 
to the amount claimed to, and taken into account by, the Customs Ser- 
vice in computing the Customs value. 

The legislative history did state that appropriate adjustments may be 
made in cases where customs pricing rules differ from appropriate tax 
rules—as, for example, with the inclusion or exclusion of freight 
charges. Finally, the history states section 1059A applies to transfer 
prices subject to section 482 of the Internal Revenue Code. 

In July of 1994, the Internal Revenue Service (IRS) issued final regu- 
lations implementing 26 U.S.C. 482. The IRS subsequently began con- 
sidering whether and to what extent the 1059A regulations should be 
amended in the context of the new section 482 regulations. The section 
482 regulations, specifically 26 CFR 1.482-1(a)(3), permits a controlled 
taxpayer, if necessary to reflect an “arm’s length result”, to “report on 
timely filed U.S. income tax return (including extensions) the results of 
its controlled transactions based upon prices different from those actu- 
ally charged.” The IRS is considering whether the 1059A regulations 
should be amended to allow the taxpayer, under appropriate circum- 
stances, to make the upward section 482 adjustment. 

This document announces a test that will facilitate the IRS/Customs 
decision as to whether reconciliation procedures provide a viable and 
appropriate circumstance for a taxpayer/importer to make a post entry 
upward adjustment to the price of imported merchandise. 


CUSTOMS VALUE LAW 


For Customs purposes the appraised value of imported merchandise 
is determined pursuant to section 402 of the Tariff Act of 1930, as 
amended by the Trade Agreements Act (TAA) of 1979. Transaction 
value is the primary basis of appraisement. Transaction value is defined 
in section 402(b)(1) as the “price actually paid or payable for the mer- 
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chandise when sold for exportation to the United States” plus specified 
statutory additions. 

Pursuant to section 402(b)(2)(A)(iv) the transaction value of 
imported merchandise shall be the appraised value only if the buyer and 
seller are not related, or if the buyer and the seller are related, the trans- 
action value is acceptable under 402(b)(2)(B). Section 402(b)(2)(B) pro- 
vides that transaction value between a related buyer and seller is 
acceptable if the buyer demonstrates that the declared transaction 
value meets one of the following two tests: 1) Circumstances of the Sale 
or 2) Test Values. 

The reconciliation test, announced in this document, is designed for 
participants that engage in related party transactions. 


RELATED PARTY TRANSACTIONS 


Under section 402(g) of the TAA the following persons are treated as 
related: 


(1) Members of the same family, including brothers and sisters 
(whether by whole or half blood), spouse, ancestors, and lineal 
descendants. 

(2) Any officer or director of an organization and such orga- 
nization. 

(3) An officer or director of an organization and an officer or 
director of another organization, if each such individual is also an 
officer or director in the other organization. 

(4) Partners. 

(5) Employer and employee. 

(6) Any person directly or indirectly owning, controlling, or 
holding with power to vote, 5 percent or more of the outstanding 
voting stock or shares of any organization and such organization. 

(7) Two or more persons directly or indirectly controlling, con- 
trolled by, or under common control with, any person. 


For purposes of 402(g)(G), the phrase “two or more persons directly 
or indirectly controlling, controlled by, or under common control with, 
any person” is understood to cover the following situations: 


(1) where one of them directly or indirectly controls the other; 
(2) where both of them are directly or indirectly controlled by a 
third person; or 


(3) where together they directly or indirectly control a third 
person. 


For purposes of this test, Customs will consider the fact that the 
related party importer has reason to believe that an upward adjustment 
may be made to the price as evidence that the relationship may have 
affected the price actually paid or payable for the imported merchan- 
dise. Therefore, transaction value may not be acceptable. 

Rather, the merchandise may be appraised under section 402(f). The 
appraised value pursuant to section 402(f) will be derived from the 
transaction value method. That is, the appraised value will be the price 
for the imported merchandise after the upward section 482 adjustment 
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is undertaken by the importer/taxpayer plus the applicable statutory 
additions: packing, selling commissions, assists, royalties/license fees 
and proceeds of subsequent resale. In order to participate in the test, the 
importer/taxpayer must agree that 402(f) is the proper basis of 
appraisement, in the event an upward section 482 adjustment is, in fact, 
claimed for tax purposes. 


TITLE VI OF THE NORTH AMERICAN 
FREE TRADE AGREEMENT IMPLEMENTATION ACT 

In order for the importer to comply with Customs value law, when 
making upward adjustments, a mechanism must be established that 
permits the importer to submit information related to the upward 
adjustment after the time of entry. Customs has determined that the 
reconciliation provisions of the North American Free Trade Agreement 
Implementation Act (the Act) create a possible vehicle permitting these 
circumstances. Specifically, Title VI of the Act, Public Law 103-182, 
107 Stat. 2057 (December 8, 1993), contains provisions pertaining to 
Customs Modernization (107 Stat. 2170). Subtitle B of Title VI esta- 
blishes the National Customs Automation Program (NCAP), an auto- 
mated and electronic system for the processing of commercial 
importations. Section 637 in Subtitle B of the Act amends Section 484 of 
the Tariff Act of 1930 by establishing a new subsection (b) entitled 
“Reconciliation”. Reconciliation is a planned component of the NCAP 
Section 631 of the Act authorizes tests of planned NCAP components. 
Section 101.9(b) of the Customs Regulations, provides the regulations 
governing the testing of NCAP components. See T.D. 95-21 (60 FR 
14211, March 16, 1995). 

This test is established pursuant to those regulations. 


RECONCILIATION 

Reconciliation will allow an importer to provide Customs with 
information not available at the time of entry summary filing and 
which is necessary to ascertain the final classification and appraise- 
ment of imported merchandise. The reconciliation must be filed no 
later than 15 months from the date of the first entry summary filed 
under that reconciliation. 

A reconciliation permits the liquidation of an entry summary/sum- 
maries despite the fact that undetermined information will be trans- 
mitted to Customs at a later time through the reconciliation process. 
Assuming there are no other outstanding issues, the entry summaries 
will be liquidated for all purposes other than that which is identified by 
the importer as pending reconciliation. The reconciliation will be 
liquidated in accordance with 19 U.S.C. 1500. The liquidation of the 
reconciliation may be protested, in accordance with 19 U.S.C. 1514, but 
the protest may only pertain to issues covered by the liquidated 
reconciliation. 

A draft notice was published requesting comments from interested 
parties on July 5, 1995. We received ten comments and the following is 
Customs analysis and response to those comments. 
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DISCUSSION OF COMMENTS 
Bond Requirement: 
Comment: 


The commenter, a surety company, states that language should be 
added to clearly define the bond requirements for the reconciliation 
entry. 


Customs Response: 


All entries which are pending reconciliation must be secured by a 
continuous bond. Customs will allow only one surety for all entries 
under the reconciliation. If a participant changes sureties during the 
reconciliation period, Customs must be notified before the change is 
actually made. No additional entries will be added to the first reconcilia- 
tion, and a new reconciliation entry will be initiated. In this situation, 
Customs will issue a separate reconciliation entry number for the 
future entries to be filed during the remainder of the reconciliation 
period. Both reconciliation summaries will be due at the close of the rec- 
onciliation period. 

A separate bond will not be required for the reconciliation entry. The 
continuous bond on the subject entries will provide coverage for the rec- 
onciliation entry. The Basic Importation and Entry Bond Conditions 
under 19 CFR 113.62 provide for an agreement of the principal and 
surety to pay, as demanded by Customs, all additional duties, taxes, and 


charges subsequently found due, legally fixed, and imposed on any 
entry secured by the bond. The bond conditions as prescribed by regula- 
tion also provide for agreement by the principal to file within the time 
and in the manner prescribed by law and regulation, documentation to 
enable Customs to properly assess duties on the merchandise, collect 
accurate statistics with respect to the merchandise, and determine 
whether applicable law and regulation are met. 


Bond Sufficiency: 
Comment: 


The commenter, a surety company, is concerned that a continuous 
bond may not adequately cover the amount due on the reconciliation 
entry. 


Customs Response: 


For purposes of this test, Customs believes the continuous bond for 
the entry summaries will adequately cover the amount due on the rec- 
onciliation entry. Customs will monitor each reconciliation individu- 
ally and should additional coverage be deemed necessary, it will be 
requested. Customs is conducting research into bond sufficiency from 
the standpoint of the Chief Financial Officers Act, with respect to all 
programs under the Mod Act. 
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Notice to Sureties: 
Comment: 


The commenter, a surety company, states that Customs must notify 
the surety bonding the entries subject to reconciliation that the 
importer is using reconciliation. Accordingly, the commenter suggests 
that Customs advises the surety, electronically if possible, as to which 
entries are subject to reconciliation as well as the specific issue pending 
reconciliation. 


Customs Response: 


Upon acceptance into this reconciliation prototype, Customs will 
issue a confirmation letter to the participant. This letter will provide 
the reconciliation entry number which is to be utilized. In this docu- 
ment, Customs will also confirm that all entries filed on behalf of the 
applicant, within the designated time frame, meeting the scope as 
defined by the applicant, will be subject to reconciliation of the entered 
value pending upward adjustments in accordance with 26 U.S.C. 482. A 
courtesy copy of this confirmation letter will be sent to the surety com- 
pany, which is designated in the application. This will serve as the notice 
to the surety that all entries filed within the designated time frame, 
meeting the scope as defined by the applicant, will be subject to recon- 
ciliation of the entered value. The value element on the subject entries 
will be liquidated on the reconciliation entry. 


Identification of Reconciliation: 
Comment: 


The commenter, a surety company, asks how Customs will identify 
such reconciliation. 


Customs Response: 


Each reconciliation will be identified by a separate entry number 
issued by Customs. 


Scope of Reconciliation: 
Comment: 


The commenter, a surety company, is concerned that Customs will be 
withholding liquidation pending reconciliation of the valuation on all 
entries filed by the applicant, when in fact, not all merchandise on those 
entries may be subject to the possible upward adjustment. 


Customs Response: 


For the purposes of this reconciliation prototype, the importer is 
required to provide, in the application, the scope of the reconciliation. 
The scope will be defined in the application to include the importer, filer, 
surety, merchandise (by Harmonized Tariff Schedule number) which 
will be subject to the reconciliation, and reconciliation time frame 
(October 1, 1995 through March 31, 1996, or the end of their tax year, 
whichever comes first). During the reconciliation period, the entered 
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value, with respect to upward 482 adjustments, on the entries meeting 


the designated scope criteria will be held open pending the reconcilia- 
tion. 


Liquidation: 
Comment: 


The commenter, a surety company, requests information regarding 
the liquidation of the reconciliation. 


Customs Response: 


The reconciliation is an entry, identified by entry type 09. The recon- 
ciliation will permit the liquidation of the entries despite the fact that 
the undetermined value information will be provided to Customs at a 
later time. Upon liquidation of the entries, any Customs decision enter- 
ing into that liquidation, e.g., classification, may be protested pursuant 
to 19 U.S.C. 1514. When the value information is provided in the recon- 
ciliation, the reconciliation will be treated as an entry and liquidated. 
The liquidation of the reconciliation may also be protested but the pro- 
test may only pertain to elements contained in the liquidated reconcili- 
ation, i.e., the protest may not re-visit elements previously liquidated in 
the entries. 

Customs will take action to liquidate all reconciliation entries filed 
pursuant to this prototype, and extend the liquidation if necessary. 
Should the reconciliation NOT be filed, the importer will be subject to 
liquidated damages as the terms of the bond have been breached. In 
such a case, Customs will analyze the individual situation and liquidate 
the reconciliation appropriately. 


Possible Abuse of Reconciliation: 
Comment: 

The commenter, a surety company, states that Customs should limit 
the number of reconciliations an importer can use, so as to avoid sepa- 
rate reconciliations for each issue for each entry. 

Customs Response: 


For the purposes of this test, the only element open for reconciliation 
is valuation, specifically an adjustment to the price made to comply 
with 26 U.S.C. 482. Customs will be able to adequately monitor the 
amount of reconciliations requested through the application process. 
The intent of the reconciliation is to link all entries with common,unde- 
termined value information to one reconciliation entry. 


Expansion to Include Downward Adjustments: 
Comment: 
The test should be expanded to include both upward and downward 
adjustments. 
Customs Response: 


This test is designed to address a specific issue identified by the Inter- 
nal Revenue Service. That is, if an importer must make an upward 
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adjustment to its transfer price in order to comply with 26 U.S.C. 482, 
section 1059A acts as a bar to such adjustment if the lower price was 
declared to Customs. The section 1059A bar does not apply to situations 
in which the importer contemplates making a downward adjustment to 
the price. Given the restricted scope of the test, Customs has concluded 
that the test will continue to be limited to importers that contemplate 
making an upward adjustment to their transfer prices to comply with 
26 U.S.C. 482. However, Customs is analyzing whether downward 
adjustments to prices can and should be addressed in future reconcilia- 
tion tests. 


Bases of Appraisement: 
Comment: 


There is no reason why section 1401a(a)(I)(f) must be the applicable 
basis of appraisement in the proposed test. 


Customs Response: 


As was stated in the initial notice, Customs considers the fact that the 
related party importer has reason to believe that an upward adjustment 
may be made to the price of the imported merchandise as evidence that 
the relationship may have affected the price actually paid or payable for 
the merchandise. Therefore, transaction value will not be considered to 
be the proper basis of appraisement. The importer continues to have 
the right to have the hierarchy of appraisement applied to its transac- 
tions. However, if the importer claims another basis of appraisement, 
such as deductive value, then the importer will not be able to participate 
in the proposed test. This is due to the fact that the test is designed to 
determine how Customs can use the prices that the importer paid to the 
seller and the upward adjustments to those prices by using reconcilia- 
tion. If a basis of appraisement is used that does not use these adjusted 
prices then the information is meaningless, for purposes of this test. 
Appraisement under section 402(f) of the Tariff Act of 1930, as amended 
by the Trade Agreeinents Act of 1979 allows Customs to utilize the 
importer’s informatiou un the price it paid, and to reasonably appraise 
the merchandise using that information. 


Providing Customs with IRS Form 5472: 
Comment: 


One commenter responded with a suggestion that the Internal Reve- 
nue Service routinely provide the U.S. Customs Service with the IRS 
Form 5472 which requests information on import transactions and the 
related party status of the exporter/importer. The information on the 
Form 5472 would identify differences between the basis or inventory 
costs of imported goods as carried for IRS purposes and the Customs 
value of the imported goods. If such differences did exist, IRS Form 5472 
requires an explanation for such differences and if supporting docu- 
mentation exists in the United States. 
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Customs Response: 


Under existing IRS confidentiality statutes, the routine transfer of 
IRS information to the U.S. Customs Service is prohibited. Only in cases 
where the Customs Service has a Customs Regulatory Audit planned or 
in progress, can Customs request certain specific information from the 
IRS and only in cases when the importer has refused to provide the 
information voluntarily. The existing provisions for these transfers are 
contained in Public Law 103-182 passed December 8, 1993. 


DESCRIPTION OF TEST 


This test will be limited to participants who meet the eligibility crite- 
ria set forth below. It will cover entry summaries filed by those partici- 
pants from October 1, 1995 to March 31, 1996 or the end of the 
participant’s tax year, whichever comes first. Each reconciliation is lim- 
ited to one importer/filer/surety combination. 

By statute, reconciliation must be filed within 15 months of the entry 
summary. The reconciliation entry (i.e. the intent to file the reconcilia- 
tion) is considered filed when the application is submitted to Customs. 
For purposes of this test, participants must file the reconciliation sum- 
mary, which provides the outstanding value information, within 15 
months of the filing of the first affected entry summary or by December 
31, 1996, whichever comes first. All reconciliation entries will be filed to 
the attention of Matthew Krimski, Office of Regulatory Audit, Office of 
Strategic Trade, U.S. Customs Service, 1301 Constitution Avenue, 
N.W,, Washington, DC 20229. Customs will advise participants where 
additional duties resulting from the reconciliation are to be tendered. 

All entries which are pending reconciliation must be secured by a 
continuous bond. Customs will allow only one surety for all entries 
under the reconciliation. If a participant changes sureties during the 
reconciliation period, Customs must be notified before the change actu- 
ally is made. No additional entries will be added to the first reconcilia- 
tion, and a new reconciliation entry will be initiated. In this situation, 
Customs will issue a separate reconciliation entry number for the 
future entries to be filed during the remainder of the reconciliation 
period. Both reconciliation summaries will be due at the close of the rec- 
onciliation period. 

The continuous bond on the subject entries will provide coverage for 
the reconciliation entry. The Basic Importation and Entry Bond Condi- 
tions under 19 CFR 113.2 provide for an agreement of the principal and 
surety to pay as demanded by Customs all additional duties, taxes, and 
charges subsequently found due, legally fixed and imposed on any entry 
secured by the bond. The bond conditions as prescribed by regulation 
also provide for agreement by the principal to file within the time and in 
the manner prescribed by law and regulation, documentation to enable 
Customs to properly assess duties on the merchandise, collect accurate 
statistics with respect to the merchandise and determine whether appli- 
cable law and regulation are met. 
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The reconciliation is an entry identified by entry type 09. The recon- 
ciliation will permit the liquidation of the entries despite the fact that 
the undetermined value information will be provided to Customs at a 
later time. Upon liquidation of the entries, any Customs decision enter- 
ing into liquidation e.g. classification, may be protested pursuant to 19 
U.S.C. 1514. When the value information is provided in the reconcilia- 
tion, the reconciliation will be treated as an entry and liquidated. The 
liquidation of the reconciliation also may be protested, but the protest 
may only pertain to elements contained in the liquidated reconciliation, 
i.e. the protest may not re-visit elements previously liquidated in the 
entry. Note: In those cases in which the Harmonized Tariff Schedule 
(HTS) classification is determined by the unit value, the classification 
for those commodities also will be held open pending the reconciliation. 

Customs will take action to liquidate all reconciliation entries filed 
pursuant to this prototype and extend the liquidation if necessary. 
Should the reconciliation NOT be filed, the importer will be subject to 
liquidation damages as the terms of the bond have been breached. In 
such cases, Customs will analyze the individual situation and liquidate 
the reconciliation appropriately. 


APPLICATION 


Applications will be submitted to Mr. William F. Inch, Director, Office 
of Regulatory Audit, United States Customs Service, 1301 Constitution 
Ave. N.W. Room 2311, Washington DC 20229-0001. All applicants will 
be notified in writing of approval or disapproval regarding test partici- 
pation. All applicants who meet the eligibility criteria will be chosen to 
participate in this test. The application must address the ability to meet 
the eligibility requirements. The applicant must consent, in the 
application, to all the conditions set forth in the description of this test 
and eligibility criteria. The applicant must set forth in the application 
the date on which the applicant’s tax year ends. The following informa- 
tion must be included in the application: 


1. Importer and IR number; 

2. Filer 

3. Surety 

4. Reconciliation Time frame (October 1, 1995 through end of 
tax year or March 31, 1996, whichever comes first; 

5. Merchandise, by Harmonized Tariff Schedule number, 
impacted by the possible 482 adjustment; 

6. Countries of origin of impacted merchandise; and 

7. Ports of entry through which the subject merchandise will be 
imported during the reconciliation period. 


By applying, applicants agree that the value for merchandise covered 
by all entry summaries filed by them or on their behalf on or after Octo- 
ber 1, 1995 until the end of the tax year or March 31, 1996, whichever 
comes first, shall be finally determined by the liquidation of the recon- 
ciliation filed in accordance with the test. The Office of Regulatory 
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Audit will review the application to determine that the applicant has 
met all eligibility requirements. 


DOCUMENTATION REQUIRED TO SUPPORT RECONCILIATION 


The approved participant shall maintain and produce upon Customs 
request all relevant documentation to support the change in the 
entered value. The reconciliation shall include the following informa- 
tion: 


1. The entry numbers and entry dates, total entered value and 
ports of entry of all entries filed with Customs falling within the 
scope of the test. 

2. Broken down by entry number, a cumulative list of units 
imported by classification number and the change (final entered 
value) to that entered value. 

3. Proposed duty due pursuant to reconciliation. 


In order to support the reconciliation, the approved applicant shall 
maintain and produce upon Customs request all relevant documenta- 
tion to support the change in entered value. The approved applicant 
may be required to provide any or all of the following documentation: 


" 1. The IRS Schedule M-1, and the Form 1120 Corporate Tax 
eturn. 

2. Any and all other supporting documentation filed along with 
the M-1 and the Form 1120 that was furnished to the IRS. 

3. Any or all IRS documents or communications with the partici- 
pant regarding the relevant 482 adjustment. 

4. Any and all documentation including any books and records or 
computerized data to relate the 482 adjustment to the entries filed 
with Customs. 


Such information and supporting material should be provided in a 
format or electronic media commonly in use. Examples are an IBM 
compatible computer 3.5 disk utilizing a software product such as 
Access or Excel or other similar spreadsheet or database application 
such as Lotus 1, 2, 3. 


VERIFICATION 


Customs Regulatory Audit, in conjunction with other Customs disci- 
plines, will determine if any verification effort is necessary to establish 
the accuracy of the details submitted. The extent of the verification will 
be determined by Regulatory Audit, and if an audit is required, estab- 
lished Regulatory Audit procedures will be followed. 


ELIGIBILITY CRITERIA 


In order to qualify for this test of reconciliation, importers must have 
reason to believe they may invoke the IRS regulations to make upward 
adjustments to the price of the imported merchandise. Importers must 
provide, on an entry-by-entry basis, the electronic entry of merchan- 
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dise and the electronic entry summary of required information (ABI). 
Other requirements and conditions are as follows: 


1. The test only applies to the related party transactions engaged 
in by participants who qualify under Internal Revenue Service Sec- 
tion 482 requirements to make upward adjustments and which are 
not subject to Antidumping/Countervailing Duty proceedings. 

2. Participants’ tax year must end between October 31, 1995 and 
March 31, 1996. 

3. Customs decision to allow a company to participate in the test 
program will be made in consultation with the Internal Revenue 
Service. 

4. Each participant must provide U.S. Customs with the method- 
ology that will be used to arrive at the final price of the imported 
merchandise. 

5. Each participant agrees that appraisement is under section 
402(f) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979, if, in fact, an upward section 482 adjustment is 
made for tax purposes. 

6. Entries involving merchandise under this test will not be eligi- 
ble for drawback. 


SELECTIVITY CRITERIA 
The Office of Regulatory Audit, in conjunction with other Customs 
disciplines, will review the application to ensure the eligibility require- 
ments are met. All applicants who meet the eligibility criteria will be 
allowed to participate, provided no other Customs office objects. 


OBJECTIVES OF THE TEST 
The objectives of this test are: 


1. To work with the trade community to further compliance in 
the value area regarding related party transactions. 

2. To allow companies intending to make Internal Revenue Ser- 
vice Section 482 adjustments, which may ultimately result in an 
upward adjustment to the price for merchandise, the opportunity 
to reconcile their business operations regarding U.S. Customs and 
Internal Revenue Service requirements applicable to related party 
transactions. 

3. To determine if reconciliation is a viable method to ensure a 
coordinated and consistent Customs response to Internal Revenue 
Section 482 adjustments which result in the upward adjustment of 
the Customs valuation under Section 1059A. 

5. To test the type of information needed by Customs to process a 
reconciliation. 

TEST EVALUATION CRITERIA 
The criteria which will be used to evaluate whether or not reconcilia- 
tion is a viable means to allow importers which make upward adjust- 
ments to the price of imported merchandise will be based on 
measurable outcomes which include: 
1. The number of participants; 


2. Customs resources expended to administer and monitor the 
program; 
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3. Customs resources expended to verify final reconciliation 
entry claims and the methodologies applied; 

4. Amount of additional revenue collected; 

5. Survey of participants on the conduct of the test and its affect 
on their business operations; and 

6. IRS and Census satisfaction with the results of the test. 


Dated: August 30, 1995. 


EDWARD F. Kwas, 
Assistant Commissioner, 
Office of Strategic Trade. 


{Published in the Federal Register, September 5, 1995 (60 FR 46141)] 





19 CFR Part 177, Subpart B 


NOTICE OF ISSUANCE OF FINAL DETERMINATION 
CONCERNING CARDDOCK UNITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of final determination. 


SUMMARY: This document provides notice that Customs has issued a 
final determination concerning the country of origin of certain Card- 
Dock units which are being offered to the U.S. Air Force (“Air Force”), 
under a procurement designated under Air Force Solicitation No. 
F01620-94-R-A430. The final determination found that based upon 
the facts presented, the country of origin of CardDock units which are 
manufactured in the U.S. from U.S. and foreign components is the U.S. 


DATES: The final determination was issued on August 21, 1995. Any 
party-at-interest, as defined at 19 CFR 177.22(d), may seek judicial 
review of this final determination within 30 days of September 5, 1995. 
A copy of the nonconfidential portions of this final determination will 
be published in the CUSTOMS BULLETIN. 


FOR FURTHER INFORMATION CONTACT: Anthony A. Tonucci, 
Attorney-Advisor, Office of Regulations and Rulings, (202) 482-7073. 


SUPPLEMENTARY INFORMATION: Notice is hereby given that on 
August 21, 1995, pursuant to Subpart B of Part 177, Customs Regula- 
tions (19 CFR Part 177, Subpart B), Customs issued a final determina- 
tion concerning the country of origin of certain CardDock units which 
are being offered to the Air Force, under a procurement designated 
under Air Force Solicitation No. F01620-94-R-A430. The U.S. Cus- 
toms ruling number is HQ 559255. This final determination was issued 
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at the request of one of the offerors under procedures set forth at 19 CFR 
177 subpart B, which implements Title III of the Trade Agreements Act 
of 1979, as amended (19 U.S.C. 2511-18). The final determination con- 
cluded that based upon the facts presented, ISA boards, frame assem- 
blies and connector cables are substantially transformed in the U.S. asa 
result of being assembled with U.S. origin Bay Boards into CardDock 
units. Accordingly, the country of origin of the CardDock units is the 
US. This document gives notice pursuant to section 177.29, Customs 
Regulations, (19 CFR 177.29), of that final determination. Any party- 
at-interest, as defined at 19 CFR 177.22(d), may seek judicial review of 
this final determination within 30 days of September 5, 1995. 


Dated: August 21, 1995. 


HARVEY B. Fox, 
Director, 
Office of Regulations and Rulings. 


{Published in the Federal Register, September 5, 1995 (60 FR 46141)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMs, 
Washington, DC, August 30, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF WOMENS WOVEN GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of three women’s woven garments and their eligibility for 
preferential duty treatment under the North American Free Trade 
Agreement (NAFTA). Notice of the proposed modification was pub- 
lished July 26, 1955, in the Customs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 13, 1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of three women’s woven garments and their eligibility for 
preferential duty treatment under the North American Free Trade 
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Agreement (NAFTA). The modification of this ruling, New York Ruling 
Letter (NYRL) 805791 of March 13, 1995, is specific to only one gar- 
ment, an ivory tank top, and its eligibility for preferential duty treat- 
ment under NAFTA. The garment was ruled as non-qualifying under 
NAFTA due to the presence of trim fabric from Korea. This decision was 
an error. 

On July 26, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 30, proposing to modify NYRL 805791. No 
comments were received in response to that notice. 

HRL 958103 modifying NYRL 805791 is set forth as an attachment to 
this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 C.FR. 177.10(c)(1)). 


Dated: August 25, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 25, 1995. 


CLA-2 R:C:T 958103 CMR 
Category: Classification 


Tariff No. 6211.43.0060 
MS. BREN HAMILTON 


FRITZI CALIFORNIA 
199 First Street 
San Francisco, CA 94105-9990 


Re: Modification of New York Ruling Letter (NYRL) 805791 of March 13, 1995; eligibility 
for duty preference under NAFTA; Article 509. 
DEAR Ms. HAMILTON: 

On March 13, 1995, Customs issued NYRL 805791 to you in which we ruled on the classi- 
fication of three women’s woven garments. Customs also ruled on the eligibility of the gar- 
ments for duty preference treatment under the North American Free Trade Agreement 
(NAFTA). Customs has reviewed our decision in NYRL 805791 and determined we erred in 
regard to NAFTA eligibility for one of the garments, specifically, the ivory tank top. Our 
reasons are set forth below. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 805791 was published July 26, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 30. 

Facts: 


The garment in question, an ivory tank top, is made from 52 percent acetate and 48 per- 
cent rayon woven fabric with 100 percent rayon woven fabric trim. The garment is asleeve- 
less, pullover with 2% inch wide straps and a curved hemmed bottom. 
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The tank top is made of fabric indicated to be “yarn forward-USA’, that is, of fabric which 
was woven in the United States from yarn produced in the United States. The fabric for the 
trim, however, is of Korean origin. 

The tank top is manufactured in Mexico from the U.S. fabric and Korean trim fabric. 


Issue: 
Does the ivory tank top qualify for preferential duty treatment under NAFTA? 
Law and Analysis: 


Chapter 4 of the NAFTA sets forth rules for determining whether an imported good qual- 
ifies as an originating good ofa NAFTA country. A good that qualifies as an originating good 
is eligible for preferential tariff treatment as provided for under Article 302(2) and Annex 
302.2 of the NAFTA. The basic rules of origin in Chapter 4 of the NAFTA, as well as the 
specific rules of origin found in Annex 401 of the NAFTA, are set forth in General Note 12, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). (See 58 Fed. Reg. 
69, 460, December 30, 1993). 

Subdivision (b) of General Note 12, HTSUSA, provides, in pertinent part: 


For the purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only if— 
(i) they are goods wholly obtained or produced entirely in the territory of Can- 
ada, Mexico and/or the United States; or 
(ii) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 

(A) except as provided in subdivision (f) of this note, each of the non-origi- 
nating materials used in the production of such goods undergoes a change in 
tariff classification described in subdivisions (r), (s) and (t) of this note or the 
rules set forth therein, or, 

(B) the goods otherwise satisfy the applicable requirements of subdivisions 
(r), (s) and (t) where no change in tariff classification is required, and the 
goods satisfy all other requirements of this note; or 

(iii) they are goods produced entirely in the territory of Canada, Mexico and/or 
the Unlted States exclusively from originating materials. 

As state above, the ivory tank top is manufactured in Mexico from United States fabric 
which is made from United States yarn. Korean fabric is used as trim on the garment. The 
garment does not qualify under Note 12(b)(i) or (iii). Therefore, we must determine if the 
garment qualifies under Note 12(b)(ii)(A). Note 12(t) sets out the specific tariff shift rules 
for qualifying as an originating good. 

Customs classified the ivory tank top in NYRL 805791 in subheading 6211.43.0060, 
HTSUSA. Goods classified in this provision are subject to the tariff shift rule set out in 
Note 12(t)/62.35. That rule states: 


Achangeto subheadings 6211.31 through 6211.49 from any other chapter, except from 
headings 5106 through 5113, 5204 through 5212, 5307 through 5308 or 5310 through 
5311, chapter 54, or headings 5508 through 5516, 5801 through 5802 or 6001 through 
6002, provided that the good is both cut and sewn or otherwise assembled in the terri- 
tory of one or more of the NAFTA parties. 


In applying the above cited rule, Note 12(t)/62, Chapter rule 3, must also be applied. That 
rule states: 


For purposes of determining the origin of a good of this chapter, the rule applicable to 
that good shall only apply to the component that determines the tariff classification of 
the good and such component must satisfy the tariff change requirements set out in 
the rule for that good. If the rule requires that the good must also satisfy the tariff 
change requirements for visible lining fabrics listed in chapter rule 1 for this chapter, 
such requirement shall only apply to the visible lining fabric in the main body of the 
garment, excluding sleeves, which covers the largest surface area, and shall not apply 
to removable linings. 


It was in applying this rule, that Customs erred in NYRL 805791. It was correctly stated 
that the de minimis rule does not apply to the Korean trim fabric. The reason that the de 
minimis rule does not apply, is the same reason that the presence of the Korean trim does 
not preclude the ivory tank top from meeting the tariff shift rule set out in Note 12(t)/62.35, 
i.e., the rule applies only to the component that determines the tariff classification of the 
good. 
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In determining the classification of the ivory tank top, the trim fabric is disregarded. For 
this reason, in applying Note 12(t)/62.35, the trim fabric is again disregarded and therefore 
does not have to meet the tariff shift rule because it is not the component that determines 
the classification of the garment. . 

As the materials used in the production of the ivory tank top, excluding the trim, meet 
the tariff shift rule for garments classified in subheading 6211.43, Harmonized Tariff 
Schedule of the United States, the ivory tank top qualifies for preferential duty treatment 
under the NAFTA. 


Holding: 

The ivory tank top is classified in subheading 6211.43.0060, HTSUSA. The garment 
qualifies for preferential duty treatment under the NAFTA and is therefore dutiable at 
11.2 percent ad valorem as a product of Mexico 

NYRL 805791 is modified to reflect the above analysis regarding the ivory tank top at 
issue. In accordance with section 625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs. Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED REVOCATION OF RULING LETTER 
DISALLOWING CONTAINER MARKING EXCEPTION 


ACTION: Notice of proposed revocation of ruling letter concerning the 
country of origin marking for a coffee canister containing the reference 
“By Appointment to His Majesty The King of Sweden.” 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs intends to revoke New York Ruling Let- 
ter 809408 dated May 17, 1995, which held that the country of origin 
marking of a coffee canister must appear on the same side or panel of the 
canister containing the reference “By Appointment to His Majesty The 
King of Sweden.” Comments are invited concerning the correctness of 
the proposed ruling. 


DATE: comments must be received on or before October 13, 1995. 
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ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Commercial Rulings 
Division, 1301 Constitution Avenue, N.W,, (Franklin Court), Washing- 
ton, DC, 20229. Comments submitted may be inspected at the Commer- 
cial Rulings Division, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Monika Rice, Special 
Classification & Marking Branch, (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs intends to revoke New York Ruling Let- 
ter 809408 dated May 17, 1995, which held that the country of origin 
marking of a coffee canister must appear on the same side or panel of the 
canister containing the reference “By Appointment to His Majesty The 
King of Sweden” because this phrase triggered the requirements of 
19 CFR 134.46. A copy of NYRL 809408 is set forth in Attachment A to 
this document. 

Upon reconsideration of NYRL 809480, it is Customs opinion that 
the phrase “By Appointment to His Majesty The King of Sweden” does 
not trigger the requirements of 19 CFR 134.46 because the ultimate 
purchaser would not confuse this as information concerning the origin 
of the canister, and because this phrase refers to the Gevalia coffee and 
not to the canister. Therefore, as the requirements of 19 CFR 134.46 are 
not triggered, 19 CFR 134.36(b) is not applicable. Section 134.36(b), 
Customs Regulations (19 CFR 134.36(b)), does not allow an exception 
from marking to any article or retail container bearing any words 
described in 134.46 which imply that an article was made in a country 
other than the actual country of origin. Therefore, since 134.46 is not 
triggered, an exception from marking the coffee canister itself under 
19 U.S.C. 1304(a)(3)(D) and 19 CFR 134.32(d) may be found because the 
carton in which the canister is packed is a properly marked container 
which reaches the ultimate purchaser in the U.S. by mail. 

Accordingly, Customs proposes to revoke NYRL 809480. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. The proposed ruling revoking NYRL 809480 is set 
forth as Attachment B to this document. 


Dated: August 24, 1995. 


MaRvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, May 17, 1995. 


MAR-2-69:S:N:N3:227 809408 
Category: Marking 
Ms. JILLIAN S. CASTRUCCI 
FOLLICK & BESSICH, PC. 
225 Broadway, Suite 500 
New York, NY 10007 


Re: Country of origin marking of imported ceramic coffee canisters. 


DEAR MS. CASTRUCCI: 

This is in response to your letter dated April 13, 1995, on behalf of Jayme Products, 
requesting a ruling on whether the proposed marking of “Made in Taiwan” on the outside 
cardboard container is an acceptable country of origin marking for the imported ceramic 
coffee canisters when the individual article, itself, is not marked (noting a reference to 
“Sweden” that appears on the article which is a country or locality other than the actual 
country of origin of the article). A marked sample was submitted with your letter for 
review. Sample is being returned as requested. 

The sample submitted is a ceramic coffee canister, measuring nearly 7 inches high, with 
an airtight clasp opening. On the front side of the canister is an emblem which designates 
the name of the coffee company “Gevalia,” while at the top of the canister isa royal emblem 
with the statement “By Appointment to His Majesty The King of Sweden” which is written 
in gold coloring. It is noted that the canister is packaged individually with two pieces of 
fitted styrofoam specifically designed to be placed at the top and bottom of the canister and 
then tightly fitted in a white box with an open panel. One panel of the box is left open for 
presentation purposes, so that when the ultimate purchaser opens the mailing box one will 
immediately see the canister within its immediate container. Affixed to one of the carton’s 
panels is a label with the marking of “Made in Taiwan” (measuring 1% inches long by “ of 
an inch wide). The white box is then packed in a clear plastic bubble paper and placed in a 
mailing box. 

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently as the 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. 

Moreover, the reference to the “King of Sweden” on the top of the canister invokes the 
provisions of Section 134.46. Under section 134.46, Customs Regulations (19 CFR 134.46), 
requires that in any case in which the words “United States,” or “American,” the letters 
“U.S.A.,” any variation of such words, or letters, or the name of any city or locality in the 
United States, or the name of any foreign country or locality other than the country or 
locality in which the article was manufactured or produced, appears on an imported article 
or its container, there shall appear, legibly and permanently, in close proximity to such 
words, letters, or name, and in at least acomparable size, the name of the country of origin 
preceded by “Made in,” Product of,” or other words of similar meaning. 

Applying the requirements of Section 134.46, Customs has in numerous rulings deter- 
mined that the “close proximity” requirement means the “same side or surface” where the 
name or locality other than the country of origin appears. This interpretation prevents the 
possibility of misleading or deceiving the ultimate purchaser for marking purposes. 

The proposed marking of the imported ceramic coffee canisters, as described above, does 
not satisfy the marking requirements of 19 U.S.C. 1304 and 19 CFR Part 134 and, there- 
fore, to be considered properly marked in accordance with 19 CFR 134.46, the country of 
origin marking, “Made in Taiwan,” must appear on the side or panel of the canister that 
makes reference to the country of “Sweden.” 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR Part 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:S 559267 MLR 
Category: Marking 
ROBERT L. FOLLICK, Esq. 
FOLLICK & BESSICH, PC. 
225 Broadway, Suite 500 
New York, NY 10007 


Re: County of origin marking on ceramic coffee canisters; containers; cardboard box; 
marking exception; 19 CFR 134.46; 19 CFR 134.32(d); 19 CFR 134.36(b). 


DEAR MR. FOLLICK: 

This is in reference to your letter of June 15, 1995, requesting reconsideration of New 
York Ruling Letter (NYRL) 809408 dated May 17, 1995, on behalf of Jayme Products, con- 
cerning a country of origin marking exception for certain ceramic coffee canisters. A sam- 
ple was submitted with your request. 


Facts: 


Jayme Products is the importer of ceramic coffee canisters which are sold exclusively by 
mail order either as a promotional item to first time coffee purchasers, or by mail order 
offered from a General Foods catalogue. In all instances, it is stated that the canisters are 
distributed to the ultimate purchaser directly by mail packed in an original sealed card- 
board box in which the canister is imported. The canisters are never sold as open stock or 
without its packaging. 

The sample canister is packed in a white cardboard box which itself is packed in a mailing 
carton. The front side panel of the cardboard box has an open panel so that the canister 
with the words “Gevalia Kaffe” is visible upon opening the mailing carton. (The canister 
does not contain any coffee.) Affixed to the side panel of the cardboard box (the bottom of 
the white cardboard box as the canister is lying in the mailing carton) is a label measuring 
2 x 1% inches, with the marking “Made in Taiwan.” Inside the cardboard box, the canister 
is secured by two pieces of styrofoam placed at the top and bottom. After removing the can- 
ister from the white cardboard box, the words “By Appointment to His Majesty The King of 
Sweden” become apparent on top of the canister. 


Issue: 


Whether the ceramic coffee canisters may be excepted from marking pursuant to 
19 U.S.C. 1304(a)(3)(D) and 19 CFR 134.32(d), provided the cardboard box containing the 
canister, which itself is packed in a mailing carton, is marked with the country of origin of 
the canister. 


Law and Analysis: 


The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently as the 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. Part 
134, Customs Regulations (19 CFR Part 134) implements the country of origin marking 
requirements and exceptions of 19 U.S.C. 1304. 
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Pursuant to 19 U.S.C. 1304(a)(3)(D) and section 134.32(d), Customs Regulations 
(19 CFR 134.32(d)), an exception from individual marking is applicable where the marking 
of the container of an imported article will reasonably indicate the origin of the article. This 
exception is normally applied in cases where the imported article is imported in a properly 
marked container and Customs officials at the port of entry are satisfied that the ultimate 
purchaser in the U.S. will receive it in its original marked container. 

In NYRL 809408, it was determined that the reference “By Appointment to His Majesty 
The King of Sweden” on the top of the canister invoked 19 CFR 134.46, which requires that 
in cases where the name of a location other than the country in which the article was pro- 
duced appears on the article or its container, there shall appear, legibly and permanently, in 
close proximity to such words, letters, or name, and in at least a comparable size, the name 
of the country of origin preceded by “Made in,” “Product of,” or other words of similar 
meaning. Therefore, NYRL 809408 held that the country of origin marking “Made in Tai- 
wan” must appear on the side or panel of the canister that makes reference to the country 
of “Sweden.” 

In this case, it is claimed that the provisions of 19 CFR 134.46 are not triggered and that 
NYRL 809408 did not consider that the canisters are only distributed by mail. Therefore, 
an exception from marking the canister is requested because the cardboard box will be 
marked with the country of origin of the canister packed therein, and since the canister is 
solely distributed by mail, the ultimate purchaser will see the country of origin on the card- 
board box. In your submission to the New York Seaport, you cite Headquarters Ruling Let- 
ter (HRL) 734529 dated April 13, 1992, where Customs held that 12 golf balls packed in 
four sleeves, three baits per sleeve, inside a remainder box marked with a sticker labeled 
“Made in Taiwan” and sold directly to the retail customer were excepted from individual 
marking so long as the district director was able to determine that the items would only be 
sold in this manner. 

Customs has consistently held that in those cases in which reference to a place other 
than the country of origin is made on an imported article, but such reference would not 
confuse the ultimate purchaser, the requirements of 19 CFR 134.46 are not triggered. Fur- 
thermore, Customs has determined that the special requirements of 19 CFR 134.36(b) 
should not be applied automatically to all imported articles or their containers which beara 
non-origin geographical reference. Section 34.36(b), Customs Regulations (19 CFR 
134.36(b)) states that an exception from marking shall not apply to any article or retail con- 
tainer bearing any words, letters, names, or symbols described in 134.46 which imply that 
an article was made in a country other than the actual country of origin. 

In HRL 732412 dated August 29, 1989, Customs found that the placement of the word 
“Kansas” on different parts of imported jeans did not trigger the requirements of 19 CFR 
134.46 because such marking was used as asymbolor decoration and would not reasonably 
be construed as indicating the country of origin of the article on which it appeared. Like- 
wise, in HRL 733695 dated January 15, 1991, women’s trousers with metal rivets die- 
stamped with the words “Bonjour Paris”, and containing a fabric label sewn into the 
waistband indicating the country of origin as Hong Kong, were not subject to the require- 
ments of 19 CFR 134.46 since the rivets were decoration on the garment and an integral 
part of the design. However, in HRL 732486 dated September 5, 1989, a label, crest, and 
hangtag containing the words “Riviera Line” were attached to imported garments. The 
hangtag contained a picture of a cruise ship in the center with two circles around the ship. 
Below the ship in large bold lettering was the phrase “RIVIERA LINE.” The crest had a 
large script letter “R” in the center surrounded by acrest with the word “RIVIERA” below 
the letter “R.” It was determined that while the crest was part of the design of the garment, 
the hangtag with the phrase “Riviera Line” triggered the special marking requirements of 
19 CFR 134.46; therefore, the hangtag had to contain the country of origin printed in acon- 
spicuous manner and placed in close proximity to the phrase “Riviera Line.” The rationale 
was that a locality other than the country of origin is more likely to cause confusion when it 
appears on a hangtag attached to a garment because a hangtag is designed to attract the 
attention of the purchaser and generally contains information about the article. As such, a 
reference on the hangtag toa locality other than the country of origin of the article to which 
it is attached was potentially misleading with regard to the garment’s country of origin. 

In this case, although the canister contains the phrase “By Appointment to His Majesty 
The King of Sweden,” we do not find that the reference to Sweden triggers the require- 
ments of 19 CFR 134.46. First, the ultimate purchaser of the coffee and coffee canisters 
should understand that “By Appointment to His Majesty The King of Sweden” refers to the 
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Gevalia coffee and not to the canister. Second, it is our opinion that the ultimate purchaser 
would not confuse the reference to the King of Sweden as any information concerning the 
origin of canister. Since the purpose of 19 CFR 134.46 is to prevent the ultimate purchaser 
from being confused as to the country of origin of a product, we conclude that the reference 
to the King of Sweden does not invoke the requirements 19 CFR 134.46, Accordingly, as the 
requirements of 19 CFR 134.46 are not triggered, 19 CFR 134.36(b) is not applicable. 
Therefore, we find that an exception from marking the canister itself under 19 U.S.C. 
1304(a)(3)(D) and 19 CFR 134.32(d) may be found because the carton in which the canister 
is — is a properly marked container which reaches the ultimate purchaser in the U.S. 
by mail. 


Holding: 

Based upon the information provided, it is our opinion that the reference “By Appoint- 
ment to His Majesty The King of Sweden” does not trigger the requirements of 19 CFR 
34.46. Therefore, we find that an exception from marking the canister itself under 19 U.S.C 
1304(a)(3)(D) and 19 CFR 134.32(d) may be found because the carton in which the canister 
is packed is a properly marked container which reaches the ultimate purchaser in the U.S. 
by mail. NYRL 809408 is hereby revoked. 

Acopy of this ruling letter should be attached to the entry documents filed at the time the 
goods are entered. If the documents have been filed without a copy, this ruling should be 
brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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MARGARET L. ZAPICO, MARGARET HERMANN, AND 
DELPHINE BREZNAI, PLAINTIFFS uv. U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 93-03-00167 


[Held: Plaintiffs’ motion for judgment on the agency record denied; action dismissed. ] 
(Decided August 23, 1995) 


Baker & McKenzie, (Teresa A. Gleason) for plaintiff Margaret L. Zapico. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis and 
Dorann E. Banks); Of counsel: Scott Glabman, Office of the Solicitor, U.S. Department of 
Labor for defendant. 


OPINION 

MUSGRAVE, Judge: Plaintiffs seek review of the determinations by the 
Secretary of Labor denying plaintiffs’ petition for certification of eligi- 
bility to apply for trade adjustment assistance (“TAA”) filed pursuant to 
19 U.S.C. § 2271 et seq. These determinations are: (1) Negative Deter- 
mination Regarding Eligibility To Apply For Worker Adjustment Assis- 
tance, 58 Fed. Reg. 15383 (March 22, 1993); and (2) Negative 
Determination Regarding Application For Reconsideration, 58 Fed. 
Reg. 13283 (March 10, 1993). An oral argument was heard by this Court 
on May 31, 1995. This Court has jurisdiction over this case pursuant to 
28 U.S.C. § 1581(d)(1). 


BACKGROUND 

Plaintiff, Margaret L. Zapico (“Zapico”), and her two co-plaintiffs, 
Delphine Breznai and Margaret Hermann, are former employees of Col- 
tec Industries of Pittsburgh, Pennsylvania. Prior to their employment 
in Pittsburgh, plaintiffs worked for a subsidiary of Coltec, the Crucible 
Steel Company of Midland, Pennsylvania. The Crucible plant in Mid- 
land produced, among other things, flat rolled stainless steel sheet and 
strip. On January 25, 1983, the Department of Labor certified all Cruci- 
ble workers at the Midland plant who produced stainless steel as TAA 
eligible under Case Number TA-W-13,188. That certification expired 
by statute on January 25, 1985. 
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As Coltec employees, plaintiffs administered benefits for the former 
Crucible workers who had been laid off at the Midland plant in the 
1980s. Plaintiffs lost their jobs between March 31 and June 30 of 1993. 
Defendant’s Brief at 5. On December 16, 1992, plaintiffs filed a petition 
for certification of eligibility for TAA. That petition was denied by a form 
letter from the Department dated February 9, 1993. In a letter to the 
Department of Labor dated February 23, 1993, plaintiffs stated that 
“Our jobs are now being terminated because of the Crucible Stainless 
Steel Division shutdown in 1982.” Administrative Record at 39. 


DISCUSSION 

In this appeal, plaintiffs contend that their terminations in 1993 
make them eligible for TAA because they were engaged in phase-out 
activities in support of the Midland Plant workers who had been pre- 
viously certified, from 1983 to 1985, under Case Number TA-W-13,188. 
Defendant responds by stating that plaintiffs are ineligible for TAA 
because they are statutorily time-barred from relying upon the expired 
1983 certificate which granted TAA to the Midland plant workers. 
Defendant’s Brief at 6. 

By statute, a worker is not eligible for payment of TAA unless the 
worker’s total or partial separation occurred “before the expiration of 
the 2-year period beginning on the date on which the determination 
under section 2273 of this title was made.” 19 U.S.C. § 2291(a)(1)(B). 

This Court has recently ruled on the function of the two-year period 
which limits eligibility for TAA payments under 19 USC. 
§ 2291(a)(1)(B). In Communications Workers of America, AFL-CIO v. 
United States Secretary of Labor,19CIT ____, Slip Op. 95-89 at 7 (May 
12, 1995), plaintiffs made arguments similar to those being put forth in 
the instant case; that they would have been laid off within the period of 
eligibility were it not for the decommissioning; that their work arose out 
of the qualified layoffs; and that they should, therefore, be eligible for 
TAA notwithstanding the fact that the original certification had 
expired. Communication Workers of America, Slip Op. 95-89 at 7, 
compare with Plaintiff Zapico’s Reply Brief at 6. 

The Court upheld the Secretary of Labor’s refusal to certify a group of 
workers as eligible for TAA when those workers continued to work on 
decommissioning a pharmaceutical plant for more than two years 
beyond the date that the certifications were issued for that plant, 
stating: 

To the extent plaintiffs’ motion is premised upon extension of 
that statute of limitation, neither the Department of Labor nor the 
Court of International Trade is at liberty to fashion such relief. 
Only Congress can. And only the legislature can amend the require- 
ments regarding separation during the prescribed period for 
receipt of assistance. 

Communications Workers of America, supra, at 7. 

In response to defendant’s assertion that § 2291 works as an absolute 

bar in this case, plaintiff Zapico relies upon Former Employees of Gen- 
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eral Electric Corp. v. U.S., 14 CIT 608. In that case the post-production 
workers had filed for TAA before the expiration of the original certifica- 
tion, even though some would be laid off after the two year limit. In addi- 
tion, it appears that these subsequent layoffs occurred “on or after 
August 5, 1987”—within a few months of the April 9, 1987 expiration of 
the certification. General Electric at 612. In General Electric the Court 
stated: 


Clearly, production workers that are kept on after termination of 
production, to complete warehousing and other phase-out acti- 
vities related to the production of articles, can be found to have been 
laid off due to increased imports. On the other hand it is equally 
obvious that postproduction phase-out activities cannot last 
indefinitely. 


General Electric at 613. 

Zapico contends that General Electric held that employees retained to 
perform post-production phase-out activities could be eligible for TAA 
even though an existing certification had expired, and therefore, 
Labor’s determination is inconsistent with the Court’s holding in that 
case. Zapico alleges that the Court in General Electric did not agree that 
section 2291(a)(1)(B) is an absolute bar to recovery: “If it did, the Court 
would have had no reason to remand the matter to the Department for 
purposes of conducting a proper investigation.” Plaintiff's Reply Brief 
at 4. 

Although it is not explicitly clear what the effect of the two-year time 
limit was in that case, it appears that the Court’s decision in General 
Electric to remand is consistent with what has been called “the congres- 
sionally mandated mood of ‘largesse’ [urged by some] in the granting of 
trade assistance.” See Communications Workers of America, at 4. In the 
present case, however, the Court does not feel that it can extend this 
“largesse” for nearly eight and one half years beyond the expiration of 
the original certification in contravention to the clear meaning of the 
two-year time limit of section 2291(a)(1)(B). As the Court stated in Gen- 
eral Electric, “it is equally obvious that post-production phase-out acti- 
vities cannot last indefinitely.” General Electric at 613. Accordingly, to 
the extent that plaintiffs’ claim relies upon the 1983 certification as a 
predicate for their current application for TAA, such claim is barred by 
section 2291. 

Plaintiff Zapico further contends that this case should be remanded 
on the basis that the Department failed to conduct an adequate inves- 
tigation because it failed to consider whether plaintiffs were engaged in 
wind-down or phase out activities connected to the closing of the Mid- 
land Plant. Plaintiff's Reply Brief at 7. Defendant counters that 
“because the determination as to whether the plaintiffs’ claim is statu- 
torily barred as untimely is a threshold question, further investigation 
beyond that issue was unnecessary.” Defendant’s Brief at 13. 

The Court finds that because their application for benefits is based 
upon a certification which expired in 1985, plaintiffs are not entitled to 
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the benefits which they seek by a matter of law, and accordingly, a 
remand for further investigation would be futile. 

Plaintiff Zapico further argues that substantial evidence in the 
Administrative Record does not support the allegation that this 
“threshold question” of a statutory bar was the basis for the limited 
investigation. Plaintiff's Reply Brief at 7. 

Defendant contends that they “implicitly relied on § 2291” even if 
there is no citation. Defendants’ Brief at 11. In support of this conten- 
tion, defendant cites the letter from the Department of Labor to Ms. 
Zapico dated March 1, 1993. In that letter, the Department informed Ms. 
Zapico that the investigative findings were that her claim for TAA was 
based on the 1983 certification, TA-W-13,188 which had expired on 
January 25, 1985. Administrative Record at 46. The letter further 
stated: 


Only in very limited instances are service and other support work- 
ers certified for trade adjustment assistance, namely, the worker 
separations must be caused by a reduced demand for their services 
from a parent or controlling firm or subdivision whose workers pro- 
duce an article and who are currently under a certification for trade 
adjustment assistance. These conditions were not met for the Col- 
tec workers. 


Id. 
Substantial evidence “means such relevant evidence as a reasonable 


mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951), quoting Consolidated 
Edison Co. v. Labor Board, 305 U.S. 1997, 229 (1938). While the evi- 
dence on the record supports the finding of the Department, the Depart- 
ment’s decision making process in the instant case was unnecessarily 
opaque. Rather than informing plaintiffs of the specific reason why they 
were found ineligible for TAA benefits, the Department initially mailed 
plaintiffs a form letter on February 9, 1993 which simply stated that 
they had been found ineligible “because one of the group eligibility 
requirements of Section of 222 of the Trade Act had not been met.” 
Administrative Record at 38. That letter referred to an enclosed pam- 
phlet instead of explaining the specific reasons for the denial. Applicants 
for TAA benefits deserve more of an explanation than this. However, in 
light of the two-year bar of 19 U.S.C. § 2291(a)(1)(B), the Department’s 
statement that the Coltec administrative workers were not supporting 
“workers produc[ing] an article and who are currently under a certifica- 
tion for trade adjustment assistance” is, under Universal Camera, evi- 
dence that a reasonable mind could accept as adequate to support a 
conclusion. 


CONCLUSION 


For the foregoing reasons, the Court holds that because their applica- 
tion for benefits is based upon a certification which expired in 1985, 
plaintiffs are not entitled to the benefits which they seek as a matter of 
law. The determination by the Secretary of Labor in this case is sup- 
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ported by substantial evidence contained in the administrative record 
and is otherwise in accordance with law. Accordingly, the plaintiffs’ 
motion for judgment on the agency record is denied and the action is 
dismissed. 





{Pursuant to the court’s Procedures for Publication of Opinions and Orders the court’s 
unpublished order entered on August 22, 1995 is being published by the Clerk’s Office as 
Slip Op. 95-151.) 


(Slip Op. 95-151) 


UNITED STATES, PLAINTIFF v. CHERRY HILL TEXTILES, INC, AND 
INTERNATIONAL CARGO AND SURETY INSURANCE CO., DEFENDANTS, AND 
INTERNATIONAL CARGO AND SURETY INSURANCE CO., CROSS-PLAINTIFF v. 
CHERRY HILL TEXTILES, INC., CROSS-DEFENDANT 


Court No. 94-09-00534 


(Dated August 15, 1995) 


JUDGMENT 


NEWMAN, Senior Judge: Upon consideration of the Joint Motion of 
Plaintiff, the United States of America, and Defendant, International 
Cargo and Surety Insurance Company, it is hereby ordered, adjudged 
and decreed that: 

(1) Plaintiff's action against Cherry Hill is dismissed, without 
prejudice; 

(2) International Cargo and Surety Insurance Company’s cross-claim 
against Cherry Hill is dismissed, without prejudice; 

(3) Plaintiff shall recover against International Cargo and Surety 
Insurance Company, in the amount of $12,220.62, plus accrued pre- 
judgment interest pursuant to 19 U.S.C. Section 1505(c), at the semi- 
annual rate(s) established under 26 U.S.C. Sections 6621 and 6622, from 
November 12, 1988, to the date of entry of the final judgment, plus post 
judgment interest upon the sum of $12,220.62 and accumulated statu- 
tory interest under 19 U.S.C. Section 1505, pursuant to 28 U.S.C. Sec- 
tion 1961, at the annual rate established under 26 U.S.C. Section 6621, 
from the date of entry of final judgment to the date of payment. 
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(Slip Op. 95-152) 


MELEXx USA, INC. AND PEZETEL, LTD., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 92-04-00298 


(Plaintiffs challenge Commerce’s final results of the administrative review of anti- 
dumping findings. Held: The case is remanded in part to reevaluate margins by removing 
BIA and by applying the 1921 Act to these pre-1980 unliquidated entries, rather than the 
1979 and subsequent amendments to the antidumping laws. ] 


(Dated August 25, 1995) 


McDermott, Will & Emery, (Carl W. Schwarz, David J. Levine) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Reginald T. Blades, Jr.); of 
counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce, for defendant. 


MEMORANDUM OPINION 

MUSGRAVE, Judge: Plaintiffs, Melex USA, Inc. and Pezetel, Ltd. (here- 
inafter referred to as “Melex,” “Pezetel”or Plaintiffs), move for judg- 
ment on the agency record, challenging the final results of the 
administrative review of antidumping announced by the International 
Trade Administration, U.S. Department of Commerce (“ITA” the “gov- 
ernment” or “Commerce”), Electric Golf Cars From Poland; Final 
Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 
10334 (March 25, 1992), as amended, Electric Golf Cars From Poland; 
Amendment of Final Results of Antidumping Duty Administrative 
Review, 57 Fed. Reg. 18129 (April 29, 1992). The review covered unliqui- 
dated entries during the period July 1, 1976 through June 10, 1980, and 
resulted in a 2.91% antidumping duty. 

Specifically, plaintiffs contest Commerce’s (1) assessment of anti- 
dumping duties upon Melex’s pre-1980 entries after the ITC had 
revoked the finding of injury due to changed circumstances in 1980; 
(2) assessment contrary to statements made by Commerce officials out- 
side of the Administrative review process; (3) use of the Spanish rate of 
inflation rather than the Polish rate of inflation for the adjustment of 
Spanish costs used in constructed value; (4) recalculation of Melex’s 
credit expenses; and (5) use of petitioners’ information to determine the 
costs of producing Melex’s 4-wheel golf cars. 


BACKGROUND 

The original antidumping petition in this matter was filed on April 29, 
1974, by Outboard Marine Corporation of Lincoln, Nebraska, then a 
domestic manufacturer of golf cars. Wytwornia Sprzetu Komunikacyj- 
nego (“WSK”), a Polish state enterprise, mass-produced the golf cars 
(approximately 6,000 units per year) at a factory in Mielec, Poland. 
Pezetel (formerly known as “Pezetel, the Foreign Trade Enterprise of 
the Polish Aviation Industry”) exported the product to Melex, a wholly- 
owned subsidiary of Pezetel, and to other, unrelated, firms. 
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On September 16, 1975, the Commission made a determination of 
injury which was published on October 21, 1975. 40 Fed. Reg. 49153. On 
November 18, 1975, the Department of Treasury published a finding of 
dumping of electric golf cars from Poland. Antidumping-Electric Golf 
Cars from Poland, 40 Fed. Reg. 53383. 

The ITC’s determination of injury remained in effect until June 11, 
1980, when the ITC conducted a “changed circumstances review” and 
determined that the domestic industry would not be threatened with 
material injury if the antidumping finding on Polish electric golf cars 
was revoked. ITC Changed Circumstances Determination 45 Fed. Reg. 
39581 (June 11, 1980). 

On August 8, 1980, the Department of Commerce issued Electric Golf 
Cars From Poland: Revocation of Dumping Findings; Antidumping 
Duties. Fed. Reg. 52870, which stated: “Unappraised entries of electric 
golf cars from Poland, made prior to June 11, 1980, remain unaffected 
by this notice, and continue to be subject to appraisement under the 
antidumping duty finding.” Jd. at 52871. 

On October 30, 1985, Melex requested that Commerce initiate an 
administrative review of Melex’s entries between July 1, 1976 and June 
10, 1980. Melex had requested this review in a timely fashion after the 
implementation of the Trade and Tariff Act of 1984, which provided that 
annual reviews would be conducted only upon the request of an inter- 
ested party. Pub. L. No. 98-573. The regulation implementing the 
review-upon-request rule provided that outstanding entries would be 
liquidated as entered with antidumping duties assessed at the rate of the 
estimated cash deposit rate, or at the bond rate. Plaintiffs’ Brief at 14. 

Based on the new regulation, if it did not request a review, Melex faced 
an assessment at bonded rates ranging from 20 to 50 percent, for the 
unliquidated entries which had entered between 1976-1978. For nearly 
six years, no action was taken on Melex’s request for a review of its 
unliquidated entries. Plaintiffs’ Brief at 15. 

On April 18, 1991, Commerce finally initiated an administrative 
review of the antidumping duty order on electric golf cars from Poland. 
Initiation of Antidumping and Countervailing Duty Administrative 
Reviews, 56 Fed. Reg. 15856. The period of review was July 1, 1976 
through June 10, 1980. Id. On December 9, 1991, Commerce prelimi- 
narily determined that Melex sold golf cars at less-than-fair-value dur- 
ing the period of review. Golf Cars from Poland; Preliminary Results of 
Antidumping Duty Administrative Review, 56 Fed. Reg. 64239. It is the 
final results of this Administrative Review, as amended, which are now 
being challenged. The Court’s jurisdiction over this matter is derived 
from 28 U.S.C. § 1581(c) (1988). 


STANDARD OF REVIEW 
In reviewing injury, antidumping, and countervailing duty investiga- 
tions and determinations, this Court must hold unlawful any deter- 


mination unsupported by substantial evidence on the record or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1982). 





80 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 37, SEPTEMBER 13, 1995 


Substantial evidence “means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951), quoting Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938). Substantial evi- 
dence supporting an agency determination must be based on the whole 
record. See Universal Camera Corp., 340 U.S. at 488. The “whole 
record” means that the Court must consider both sides of the record. It 
is not sufficient to examine merely the evidence that sustains the 
agency’s conclusion. Jd. In other words, it is not enough that the evi- 
dence supporting the agency decision is “substantial” when considered 
by itself. The substantiality of evidence must take into account what- 
ever in the record fairly detracts from its weight. Id. at 478, 488. 

The interpretation of the laws administered by Commerce should be 
sustained if that interpretation is reasonable. United States v. Zenith 
Radio Corp., 64 CCPA 130, C.A.D. 1195, 5562 F2d 1209 (1977), aff'd, 
437 U.S. 443 (1978); American Lamb Company v. United States, 785 F.2d 
994 (Fed. Cir. 1986). Furthermore, this Court should not reject the inter- 
pretation of a statute or regulation administered by an agency unless it 
has compelling reasons to do so. Wilson v. Urnage, 791 F.2d 151, 155-56 
(Fed. Cir. 1986), cert. denied, 479 U.S. 988 (1986). 

With regard to judicial review of an agency’s construction of a statute 
it administers, the Supreme Court has held that absent direct Congres- 
sional instruction as to the precise question at issue, the question for the 
Court to decide is whether the agency’s interpretation is based upon a 
permissible construction of the statute. Chevron, U.S.A., Inc. v. 
National Resources Defense Council, 467 U.S. 837 (1984). Where the 
agency’s interpretation of a statute represents a reasonable accom- 
modation of manifestly competing interests, it is entitled to deference. 
Id. at 865. Since Commerce administers the trade laws and its imple- 
menting regulations, it is entitled to deference in its reasonable inter- 
pretations of those laws and regulations. PPG Industries, Inc., v. United 
States, 3 CIT 297, 299, 712 F. Supp. 195, 198 (1989), aff'd, 978 F2d 1232 
(Fed. Cir. 1992). This should not suggest the vacation of meaningful 
judicial review, but rather a recognition that administrative agencies 
must be permitted to effectively employ their administrative expertise 
in carrying out their legislative mandates. Id. 


DISCUSSION 


A. Commerce’s assessment of antidumping duties upon Melex’s 
1978-1980 entries after the ITC had revoked the finding of injury 
due to changed circumstances in 1980: 

Plaintiffs contend that the assessment of antidumping duties for the 
1976-1980 entries is contrary to the GATT and US. law which require a 
current injury finding for antidumping duties to be assessed. Plaintiffs’ 
Brief at 18. Although the ITC made a determination of injury in 1975, 
plaintiffs argue that because the ITC determined in 1980 that changed 
circumstances allowed the revocation of the finding of injury, the assess- 
ment after that finding is contrary to the GATT and US. law. Defendant 
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argues that “Melex’s interpretation would improperly cause the ITC’s 
finding of no injury to become retroactive.” Defendant’s Brief at 14. In 
their reply brief, “plaintiffs stipulate to the prospective nature of 
revocations.” Plaintiff's Reply Brief at 7. 

This Court finds plaintiffs’ argument to be unpersuasive. Plaintiffs 
seek an interpretation of prospectivity which is inconsistent with the 
meaning of that term as it was interpreted by the ITC Commissioners in 
the instant case. Plaintiffs’ argument is founded on the assertion that 
the revocation of the finding of injury by the Commission in 1980 and 
the subsequent revocation of the antidumping order by Commerce in 
1980 bars the levy against those entries which occurred before the effec- 
tive date of revocation, June 11, 1980. 

According to the statement of reasons of Vice Chairman Bill Alberger 
and Commissioner Michael J. Calhoun in the Changed Circumstances 
Determination; Electric Golf Cars From Poland of June 11, 1980, “[t]his 
review proceeding is the first to come before the Commission under the 
new Section 751 of the Tariff Act of 1930 (19 U.S.C. § 1675(b)) * * *. 
Thus, new questions of statutory interpretation are presented in this 
proceeding.” 45 Fed. Reg at 39583. The Commissioners specifically con- 
sidered whether their finding should be prospective: 


The standard chosen for a determination in a review investigation 
reflects the fact that an antidumping finding is in force. That find- 
ing subjects any sales at less-than-fair-value to special duties. In 
such circumstances, material injury to a domestic industry cannot 
be “by reason of” less-than-fair-value sales because the statutory 
remedy is already in place. Accordingly, a prospective test has been 
chosen for the Commission’s rule—specifically, the threat of mate- 
rial injury test found in Section 735(b) of the Tariff Act, also 
referred to in Section 207.26(d) of the Commission’s rules. The 
threat of material injury standard focuses on what could happen to 
the domestic industry in the event that the antidumping finding 
were revoked and there was no mechanism for subjecting any less- 
than-fair-value sales to special duties. 


Statement of Commissioner Stern in ITC Changed Circumstances 
Determination 45 Fed. Reg. 39581 at 39587 (emphasis added). 


Consequently, the Commission’s task under section 751 is to view 
the relevant facts and circumstances as they currently exist to 
determine whether an industry in the United States would suffer 
material injury, or the threat thereof, or whether the establishment 
of an industry would be materially retarded if the existing anti- 
dumping duty order were not in effect. 


Statement of Alberger and Calhoun JTC Changed Circumstances Deter- 
mination 45 Fed. Reg. 39581 at 39585 (emphasis added). 

The commissioners specifically refused to give retroactive effect to 
the revocation of a determination of injury, “because the statutory rem- 
edy [for the injury] is already in place” in the form of special duties. 
Statement of Commissioner Stern, supra. To hold that the prospective 
revocation of the finding of injury bars the assessment of those special 
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duties would be inconsistent with, and undermine the rationale for, the 
Commissions interpretation of its authority and responsibility when 
conducting a changed circumstances review under § 751 of the Tariff 
Act of 1930 (19 U.S.C. § 1675(b)). Moreover, in their reply brief, “plain- 
tiffs stipulate to the prospective nature of revocations.” Plaintiff’s Reply 
Brief at 7. 

Accordingly, this Court holds that a revocation of a determination of 
injury is prospective in that it does not revoke the determination of inju- 
ries for entries prior to the effective date of the revocation. 

Plaintiffs further contend that the subsequent revocation prohibits 


the assessment of duties on prior entries because it is contrary to section 
1673 of U.S.C. Title 19, which states: 


§ 1673 Imposition of antidumping duties. 
If— 

(1) the administering authority determines that a class or kind of 
foreign merchandise is being, or is likely to be, sold in the United 
States at less than its fair value, and 

(2) the Commission determines that— 


(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
* * * * * * 
(Emphasis added). 

Melex contends that the use of the word “is” in section 1673 dictates 
that an affirmative injury finding must remain in effect at the time of 
assessment. Plaintiffs Brief at 20. This narrow interpretation is unsup- 
ported by case law. In Royal Business Machines, Inc. v. United States 
1 CIT 87, 507 F. Supp. 1007, 1013 (1980) this Court observed that a find- 
ing under 19 U.S.C. § 1673 is “an unambiguous statement that the class 
or kind of merchandise found to have been sold at less than is fair value 
and to have materially injured a domestic industry must be subjected to 
an antidumping duty.” (Emphasis added). See also City Lumber Co. v. 
United States 290 F. Supp. 385 (Customs Court, 1968) at 392, aff'd in 
Appellate Term, 64 Cust. Ct.826, 311 F Supp. 340 (1970), aff'd, 59 CCPA 
89, 457 F.2d 991 (1972). The administrative process which reviews the 
cost and price data for merchandise which may be subject to antidump- 
ing duties, as in the instant case, inevitably requires the analysis of 
events which have already occurred. This is an inherent part of the stat- 
utory scheme of the antidumping laws. 

Lastly, since U.S. statutes prevail in any conflict with the GATT, it is 
not necessary to decide whether this statutory scheme is contrary to the 
GATT. Plaintiffs argue that an assessment in the instant case would be 
in violation of the GATT which requires a current injury finding for 
antidumping duties to be assessed. Plaintiffs’ Brief at 19. Plaintiffs’ 
argument fails because the specific statutory scheme which allows the 
subsequent liquidation during a review under § 1675 was included in 
the legislation which implemented U.S. obligations under the GATT 
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Antidumping Code and that legislation specifically states that U.S. law 
prevails over any conflict with the GATT Antidumping Code. 

The statutory scheme whereby the finding of § 1673 are subse- 
quently reviewed under § 1675 was included in the 1979 legislation, 
Public Law 96-39, 1979, which implements U.S. obligations under the 
GATT Antidumping Code. The inclusion of these sections in the imple- 
menting statute indicates that they are part of the “necessary and 
appropriate changes in United States law to implement the results of 
the Tokyo Round of Multilateral Trade Negotiations (MTN)” which 
included the GATT Antidumping Code. Senate Report No. 249, 96th 
Cong., lst Sess. at 1 (1979). In addition to this indication that the statu- 
tory scheme is consistent with the GATT Antidumping Code, Section 3 
of Public Law 96-39, 1979, (19 U.S.C. § 2504) states: 


No provision of any trade agreement approved by the Congress 
under section 2(a), nor the application of any such provision to any 
person or circumstance, which is in conflict with any statute of the 


United States shall be given effect under the laws of the United 
States. 


19 U.S.C. § 2504 (1988). See also 19 U.S.C. § 3512 (similar provision for 
Uruguay Round Agreements). 

In sum, the Court finds that the 1992 determination by Commerce to 
conduct a review under 19 U.S.C. § 1675 on these unliquidated entries 
made before the prospective revocation of the finding of injury in 1980 
was reasonable, supported by substantial evidence on the record and in 
accordance with United States law. 


B. Commerce’s retroactive application of current law to the entries under 
review: 


In regard to these pre-1980 entries, plaintiffs contest the calculation 
of fair market value (FMV) using methodologies which were established 
by the Trade Agreements Act of 1979 and the Trade and Tariff Act of 
1984 (hereinafter the 1979 amendments and the 1984 amendments). In 
their brief, plaintiffs state that: 


The FMVs provided by Treasury to Melex were based on computa- 
tions made according to the then existing regulations and practices. 
These regulations and practices differed from the approach taken 
by the Department in the instant review in the following respects, 
each of which tends to increase the FMVs to the detriment of Melex. 
Adjustments for circumstances of sale were not made to 
constructed value. Commerce’s addition of credit and warranty 
expenses to constructed value for this review is based on a change in 
the law effective in 1980 that included constructed value under for- 
eign market value. Before 1980, circumstances of sale adjustments 
were not made to constructed value. Further, in 1980 comparisons 
of U.S. sales with FMVs were made on the date of exportation rather 
than on date of first sale in the United States to an unrelated buyer. 
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Exporter’s sales price (“ESP”) sales were not compared as of date of 
sale until a change in the law was made in 1984. 


Plaintiffs’ Brief at 24. 

In response to the assertion that Commerce applied the current meth- 
odologies retroactively to the detriment of Melex, the government states 
that “Commerce is statutorily required to apply the current methodolo- 
gies contained in the antidumping statute to Commerce’s administra- 
tive review of Melex’s entries.” Defendant’s Brief at 22. In its brief, the 
government asserts that “the statutory language of both [the 1979 and 
1984] amendments demonstrates that Congress intended that the por- 
tions of the amendments affecting the calculation of FMV apply retroac- 
tively to previous entries.” Defendant’s Brief at 24. 

The issue of whether statutes will be applied to events preceding the 
effective date of the legislation was recently addressed by the Court of 
Appeals, Federal Circuit which stated: 


In the absence of statutory direction, this court avoids retroactive 
application of legislative changes. See Ralden Partnership v. United 
States, 891 F.2d 1575, 1578 (Fed.Cir. 1989). ‘[Clongressional enact- 
ments * * * will not be construed to have retroactive effect unless 
their language requires this result.’ 


OAO Corp. v. Johnson, 49 F.3d 721, 725 (Fed Cir. 1995) quoting Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204, 208. 

The requirement of Bowen that congressional intent must clearly be 
shown to overcome the presumption against retroactive application of 
legislation was reaffirmed by the Supreme Court in the 1994 decision, 
Landgraf v. USI Film Products, 114 S.Ct. 1483 (1994): 


When a case implicates a federal statute enacted after the events in 
suit, the court’s first task is to determine whether Congress has 
expressly prescribed the statute’s proper reach. If Congress has 
done so, of course, there is no need to resort to judicial default rules. 
When, however, the statute contains no such express command, the 
court must determine whether the new statute would have retroac- 
tive effect, i.e., whether it would impair rights a party possessed 
when he acted, increase a party’s liability for past conduct, or 
impose new duties with respect to transactions already completed. 
If the statute would operate retroactively, our traditional presump- 
tion teaches that it does not govern absent clear congressional 
intent favoring such a result. 


Landgraf, 114 S. Ct. at 1505. Under this analysis, applying current 
methodologies to the entries which were made prior to the effective 
dates of the 1979 and 1984 amendments would “increase a party’s liabil- 
ity for past conduct.” Id. 

In support of the alleged congressional intent of the retroactive 
application of the 1979 and 1984 amendments to Title VII of the Tariff 
Act of 1930, Commerce provides the following analysis: 


Pursuant to the Transitional Rule of the 1979 Trade Agreements 
Act, dumping findings issued under the 1921 Antidumping Act and 
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in effect up to January 1, 1980 “shall remain in effect, subject to 
review under section 751 of the Tariff Act of 1930.” Trade Agree- 
ments Act of 1979, Pub. L. No 96-39, § 106, 93 Stat. 144, 193(1979). 
The 1979 Act also provided that the amendments to the antidump- 
ing duty law contained in the Act are to take effect on January 1, 
1980, except as otherwise provided. Pub. L. No. 96-39, § 107, 93 
Stat. 144, 193. The amendments concerning the determination of 
FMV did not contain any exceptions from the general effective date. 

In 1984, the antidumping duty statute was amended again. Pub. 
L. No. 98-573, 98 Stat. 2948 (1984). The 1984 Act further amended 
the section of the antidumping statute concerning the calculation 
of FMV, Pub. L. No. 98-573, § 615, 98 Stat. 2948, 3036, and provided 
that the effective date of the amendments to the FMV portion of the 
statute was October 30, 1984, Pub. L. No. 98-5783, § 626(a), 98 
Stat. 2948, 3042. 


Defendant’s Brief at 16. 

The Supreme Court recently construed the meaning of the “effective 
date” clause of legislation in Landgraf, supra. The Court interpreted the 
issue whether the Civil Rights Act of 1991 would be retroactive or pro- 
spective. The “effective date” language of that bill is similar to the effec- 
tive date language of the 1979 and 1984 amendments to the 
antidumping law. In its discussion of the effective date of the Civil Rights 
Act, the Supreme Court observed: 

Section 402(a), the only provision of the Act that speaks directly to 
the question before us, states: 
“Except as otherwise specifically provided, this Act and the 


amendments made by this Act shall take effect upon 
enactment.” 


That language does not, by itself, resolve the question before us. A 
statement that a statute will become effective on a certain date does 
not even arguably suggest that it has any application to conduct 
that occurred at an earlier date. 


Landgraf, 114 S. Ct. at 1493. 
In addition, this Court has recently recognized that the 1921 Act, and 
not the subsequent amendments, is applicable to unliquidated entries 


made prior to the effective dates of the 1979 and 1984 amendments to 
the Act: 


Further, Commerce has frequently announced that the 1921 Act 
applies to unliquidated pre-1980 entries. The Court has previously 
recognized that the substantive provisions of the 1921 Act apply to 
unliquidated entries made prior to 1980. See Timken Co., 10 CIT 
86, 96 n.5, 110, 630 F Supp. 1327, 1336 n.5, 1347 (1986). 


Koyo Seiko v. United States, 19 CIT ____, Slip Op. 95-111 (June 15, 
1995) (citations omitted). 

This Court finds that the application of the 1979 and 1984 amend- 
ments to entries made prior to the effective dates of those amendments 
would be the retroactive application of those amendments which is not 
clearly required by statutory language, legislative history or adminis- 
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trative practice. Like the Court in Landgraf, this Court finds that the 
language cited by defendant does not support an unambiguous intent to 
retroactively apply the statutes. Such a position is consistent with the 
holdings of the CAFC decision in OAO Corp. v. Johnson and this Court 
in Koyo Seiko. Accordingly, the Court holds that the application of the 
methodological changes of the 1979 and 1984 amendments to the for- 
mulation of FMV of entries which occurred prior to 1980 was not 
required by clear congressional intent and is therefore not in accordance 
with law.! 


C. Commerce’s assessment made contrary to statements made by 
Treasury officials outside of the Administrative review process: 

Plaintiffs claim that Commerce should not repudiate “its own prior 
official assurances and findings and those of its predecessor administer- 
ing authority, the U.S. Treasury Department, that the sales subject to 
review were not made at less than fair value.” Plaintiffs’ Brief at 2. 
Plaintiffs contend that they relied upon these assurances to their 
detriment. 

The defendant argues that: 


To give binding effect to advisory statements [made before or dur- 
ing the time of the entries] would circumvent the detailed adminis- 
trative procedures Congress outlined in the antidumping law. 
Therefore, any assurances made by Commerce or Treasury officials 
outside of a full administrative review cannot be binding because 


“government employees have no authority to commit the govern- 
ment to actions that contravene a statute.” Allied Tube & Conduit 
Corp. v. United States, 898 F.2d 780, 785 (Fed. Cir. 1990). 


Defendant’s Brief at 18. 

In their briefs plaintiffs try to avoid the characterization of their claim 
as an estoppel. However, it is apparent to the Court that an estoppel is 
what they seek. Courts have recognized the longstanding rule that 
“ordinarily the government may not be estopped because of erroneous 
or unauthorized statements of government employees when the 
asserted estoppel would nullify a requirement prescribed by Congress.” 
OPM v. Richmond 496 U.S. 414, 418-419 (1989) quoting 862 F.2d 294, 
296 (1988). “[I]t is well settled that the Government may not be 
estopped on the same terms as any other litigant” Heckler v. Community 
Health Services, 467 U.S. 51 (1984). If plaintiffs were to receive the 
requested relief, the government would be estopped from conducting a 
review under 19 U.S.C. § 1675 of these unliquidated entries. This 
“asserted estoppel would nullify a requirement prescribed by Con- 


1 ]t may also be noted that if the retrospective application of changes to the Antidumping Act is avoided in the instant 
case, the plain meaning and effect may still be given to the Transitional Rule of the 1979 Trade Agreements Act, which 
states that dumping findings issued under the 1921 Antidumping Act and in effect up to January 1, 1980 “shall remain 
in effect, subject to review under section 751 of the Tariff Act of 1930.” This is because § 1675 reviews can, and fre- 
quently are, conducted to review outstanding orders to determine the rate at which present and future entries should 
be assessed. 
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gress.” OPM v. Richmond, 496 U.S. at 418-419. This Court holds that 
the prior statements by Treasury officials in this case may not estop the 
Government from conducting a review under § 1675 of unliquidated 
entries. 


D. The use of the Spanish rate of inflation rather than the Polish rate of 
inflation for the adjustment of Spanish costs used in the constructed 
value analysis: 


Plaintiffs contend that Commerce erred in using Spanish inflation 
rates to adjust the FMVs derived from a “factors of production” study 
conducted by the CREA consulting firm in 1977 (the “CREA Study”) to 
establish the costs of producing a golf car in a market economy country 
of a comparable level of economic development. Plaintiffs allege that 
Polish, rather than Spanish rates of inflation are more appropriate. In 
their reply brief, plaintiffs “regard the inflation rates in Poland during 
the review period to have been free of the kind of distortions that require 
use of surrogate market-economy country valuation.” Plaintiffs Reply 
Brief at 18. Plaintiffs have not provided any justification for this belief. 
Plaintiffs also contend that the “extreme rates of inflation in Spain dur- 
ing the review period resulted precisely in the kind of unrealistic valua- 
tion that the referenced cases intended to overcome.” Plaintiffs Reply 
Brief at 19. 

Inflation is measured by the change of a price index. It is, by defini- 
tion, achange in the aggregate price levels within an economy. Inflation 
is a result of market forces within an economy. Paul A. Samuelson and 
William D. Nordhhaus, Economics, 306 (13th ed. 1989). “Specifically, 
Commerce’s task in a nonmarket economy investigation is to calculate 
what a producer’s costs or prices would be if such prices or costs were 
determined by market forces.” Tianjin Machinery Import & Export 
Corp. v. U.S. 806 F: Supp. 1008, 1018 (CIT 1992). 

According to the administrative record in this case, the Spanish rates 
of inflation used by Commerce produced a price increase of 49% from 
July, 1977 to the year 1980. Public Record microfilm frames (“PR.”) at 
001310. In contrast, plaintiffs seek to substitute the Polish rates of 
deflation during the same period which equaled a negative 8.5% during 
the same period. PR. at 001311. Although Spain experienced inflation 
during the period of review, it must be recalled that after the oil crisis, 
the 1970s was a period of high inflation in market economies through- 
out the world. It is difficult to comprehend why a rate of deflation from a 
non-market economy is a more appropriate measure of the resultant 
FMVs. The Court agrees with the defendant’s assertion that “if the 
underlying prices that determine acountry’s rate of inflation are unreli- 
able then the resultant rate of inflation is also unreliable.” Defendant’s 
Brief at 31. Accordingly, the Court concludes that Commerce’s adjust- 
ment of Spanish costs by the Spanish rate of inflation was reasonable 
and in accordance with law. 
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E. Calculation of Melex’s credit expenses: 


Melex argues that Commerce erred in using recalculated credit costs 
rather than the actual credit costs as supplied by Melex in its case and 
reply briefs during the administrative hearing. See Plaintiffs’ Brief at 
29, and Plaintiffs’ Reply Brief at 19. In light of the holding that the pro- 
visions of the 1921 Act are applicable to the instant case, the addition of 
credit expenses to constructed value for this review would be inap- 
propriate because “differences in circumstances of sale” adjustments to 
foreign market value were only made applicable to constructed value by 
the 1979 Amendments. Compare § 161 et. seq. of 19 U.S.C. (1976) to the 
1979 amendments in Public Law 96-39 § 773 (1979) (19 U.S.C. § 1677b). 
See also Senate Report No. 249, 96th Cong., 1st Sess. at 95 (1979), (“The 
bill extends the concept of ‘foreign market value’ to embrace both the 
existing terms ‘foreign market value’ and ‘constructed value’”). Accord- 
ingly, this issue is remanded to Commerce so that it may reevaluate its 
findings in light of the holding regarding the applicability of the 1921 
Act. 


F. Use of Petitioner’s Information to Determine the Costs of Producing 
Melex’s 4-Wheel Golf Cars: 


Plaintiffs contend that Commerce erred by using petitioner’s data to 
determine the cost differential between 4-wheel and 3-wheel golf cars. 
The CREA Study, which used Polish factors of production as valued in 
Spain, only analyzed 3-wheel golf cars. Plaintiffs’ Brief at 31. 

In order to supplement the CREA study, Plaintiffs provided 4-wheel 
cost data prior to the issuance of the Preliminary Results and four 
months prior to the publication of Commerce’s Final Review of March 
25, 1992. Id. at 32. Neither the Preliminary, nor the Final Determina- 
tion found the submission of this information to be untimely. 

Commerce rejected Melex’s 4-wheel cost differential data, alleging 
that it was uncertain as to whether the 4-wheel cost data provided by 
Melex was constructed using materials which were priced in Polish cur- 
rency and then converted into Spanish currency, or whether the addi- 
tional materials and labor was identified and then priced using Spanish 
costs exclusively. Commerce claims that because of this uncertainty, 
Melex has failed to clearly comply with Commerce’s request that they 
“provide information from a market economy country for the produc- 
tion costs for each model of golf car sold by Melex during the period of 
review.” Defendant’s Brief at 35. 

The cause of Commerce’s uncertainty is not readily apparent to the 
Court, especially when the November 25, 1995 submission is seen in 
light of the discussion of this issue in a prior meeting between Melex and 
Commerce and the subsequent explication of the source and meaning of 
this data in Melex’s briefs in the Administrative Review. See PR. at 
001387-8. 

Defendant relies upon two cases for the proposition that the plaintiffs 
bear a very high burden in “ensur[ing] that Commerce understands and 
correctly uses any information that is submitted by the respondent.” 
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Defendant’s Brief at 35. The cases that defendant cites are Asociacion 
Colombiana de Exportadores v. United States, 704 F. Supp. 1114 (CIT 
1989), and Neuweg Fertigung GmbH v. United States, 797 F. Supp. 1020 
(CIT 1992). However, both of these are factually distinguishable. In Aso- 
ciacion Columbiana de Exportadores and Neuweg, the plaintiffs’ ques- 
tionnaire responses were seriously deficient and delinquent. In 
Asociacion Columbiana the information at issue was submitted only 
one month before the final determination, after several “deficiency let- 
ters” were sent to the party. Asociacion Columbiana de Exportadores, 
704 F. Supp. at 1122-23. In Newweg, the respondent failed to provide 
data which would allow a match between home market and U.S. sales 
until after the publication of the Final Determination despite the fact 
that it was put on notice of the problem at a conference soon after the 
publication of the Preliminary Results. Neuweg, supra, at 1023-24. 

In the instant case, the record reflects that Melex attempted, in good 
faith, to cooperate in the review. As in a recent case before the Court, 
Mitsuiv.U.S.A.,18CIT____, Slip Op. 94-44 (March 11, 1994), the plain- 
tiffs were not given any notice of the alleged deficiencies in the submis- 
sion or a meaningful opportunity to correct them. Id. at 30-32. As in 
Mitsui, plaintiffs were expected to provide data covering several years of 
sales which had occurred many years ago: 


In extraordinary cases such as the one at bar, Commerce should 
have anticipated substantial difficulty in obtaining timely cogent 
information. A reasonable and meaningful opportunity would have 
included extensions of time proportional to the additional annual 
periods requested and some indication of whether the information 
submitted satisfied the criteria for Commerce’s analysis. No party 
is as well placed as Commerce to know what information is required 
for the methodology it chooses in any particular review. This special 
knowledge imposes on Commerce an obligation to reasonably 
insure that the subject of the investigation is informed as to those 
requirements. 


Id. at 30-31. 

Despite Melex’s efforts to comply with Commerce’s requests for 
information, Commerce did not make any effort to “[give] some indica- 
tion of whether the information submitted was satisflactory] [or to] 
* * * reasonably insure that the subject of the investigation is informed 
as to those requirements.” Jd. Upon due consideration, the Court finds 
that Commerce did not apply reasonable procedures in its attempt to 
solicit and clarify information provided by Melex. Accordingly, Com- 
merce’s determination to resort to BIA was not in accordance with law. 
This issue is remanded for Commerce to apply the four-wheel cost dif- 
ferential data provided by Melex rather than the data provided by 
E-Z-Go. 
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CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce so that it may reevaluate its findings in light of the holding 
that: (1) the methodologies of the 1921 Act, and not subsequent amend- 
ments, is applicable to unliquidated entries made prior to the effective 
dates of the 1979 and subsequent amendments to the antidumping law; 
(2) Commerce’s determination to resort to BIA was not in accordance 
with law. Commerce must apply the four-wheel cost differential data 
provided by Melex rather than the data provided by E-Z-Go. Com- 
merce’s determination is affirmed in all other respects. Remand results 
are due within 90 days. Any comments or responses by the parties to the 
remand results are duew within 45 days thereafter. 
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